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JUDGEMENT

(Shri S.P.Mukerji, Vice Chairman)

In this application dated 11th July, 1989 filed

under section 19 of the Administrative Tribunals Act, the

applicant who had been working as an Extra Departmental

[4
'

» A

Mailman..Kayamkulam under the Senior Superintendent, RMS,
Triv%m_irum Division, has prayed thét. the i)irector General,
P&T's circular dated 24th Febrdary, 1970 (Exbpqu-17) shouid
be déclared as unconstiﬁutionalﬁ' His further prayer is that
the chargésheét dated 23.5.88 a# Exbt. A-7, the order of

punishment removing him from service dated 16.11.88 at

Exbt. A-11, the Enquiry Report at Exbt. A-12, the appellate
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order dated 17.2.89 at Exbt. A-14 rejecting his appeal

and the order of the Postmaster General dated 12.4.89 at

v _ . | he
Exbt. A-16 rejecting his petition, should set aside and
[ . .

the respondents be directed to re-instate him with
immediate effect. The brief material facts of the case

are as follows:

2. The applicant while working as ED Mailman of

Kayamkulam RMS met with an accident while travelling in a

private trekker conveying the mails on 24.8.84 and

underwent treatment in the Government hospitai till
29.8.84;"Accerding to the respondents, the applicant{mMﬂﬁ;.
‘ .
made it a practice to absent himself from duty with or
witbout leave on the prétextmof’medical treatmenﬁ. His
representation dated.25.7;$5 for transfer to some‘éthé:
post whére frequent travels'wéuld‘nbﬁ be necessary could
not be accepted but the Sub Record Officer, Kayamkulam
was informed that he might be granted leave without

allowance till he recovered from illness. The applicant
. .

" had availed of leave for 214 days from 4.10.86 to 5.5.87.

In accordénce with the DG, P&T's instructions, an ED
Agent who remains on leave for more than 180 days at a ;
stretch would cease to be an ED Agent. In accordance with

Rule 5 of the P&T ED Agents(Conduct and Service)Rules

1964, if .an ED Agent remains absent from duty eipher

on leave or otherwise for a period exceeding 180 days, he

~

shall be removed from service after following the

‘duesprocedure laid down in Rule 8. According to the
[ ¢ '
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respondents, the Sub Record Officer, Kayamkulam who

granted leave and was competent to take action against

.the applicant failed to take cognizance of this either

wilfully or otherwise and the applicant continued tovbe
in service though he had no right to continue as ED
Agent and was liap;eAto be removed from service“‘.

According to the applicant, leave was intermittently

- sanctioned to him till 10,.%.87 and later for the period

- from 12.9.87 onwards. Nonetheless, he was served with

a chargesheet dated 18.12.87 for the alleged'm19conduc£
of availing of leave in excess of the maximum of 180
days and thereby ceased to be an ED Agent. The applicant

was served with a fresh chargesheet dated 23.5.88. &n
article of . ’ :

additional/charge was included to the effect that he had

suppressed the information regardinglhis break in

service while applying on'16.7.87 for admission to

recfuitment for Group D, He denied the charges and

eriquiry proceedings were commenced. Subsequently, the

‘applicant was served with the memo dated 16.11.88

‘removing him from service. A copy of the Enquiry Report

dated 24.10.88 was also enclésed'but the Enquiry Report

was not made available to the applicant before thg‘érder ‘

of removal was passed against him.
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3. ‘The applicant has argued that the EnquirYIOfficer
found that the Senior Suﬁerinténdent_of RMS had permitted
him to take leave without allowance till redé?ery from.
~i11ness. that he had.never‘been punished or awarded
break\in serviée énd that all his leave applications were
'duly sanctioned b§ the competentAauthority and that he

was not c;utiéﬁed against taking leave for long periods.

- The Enquiry Authoritj found'thét the first a:tiéle of the,
chérgé that tﬁe applicant had availed leave in excess of

180 day§ in violation of Rule 5 and Rule 7 and the ED.Agents‘
‘Ruies was only partly prbved. As regards the second article
of the &harge, the Enquiry Authority found that it was not
proved. The Disciplinary Au#hority, however, diségreed
with the‘findings'cf_the Enquiry Offiéer Qithoutvgiving the
aéplicanf an opportunity_bf being heard, Thus, according to
him, the order of'punishment is vielative of the principles
of natural justice and Article 311(2) of the C‘c’:nstitution.
The Appellate Authority, acéording to the épplicant, rejected
his appeal without affording him an opportunity 6f being -
heard.' The review ﬁetition was also rejected without
pr@per consideratloﬁ of all the legal and other contentions
raised by the‘éppiicant.. Acéo¥ding to the aéplicént, Bu}e 5
of the ED'Agents (Conduct ;né Service) Ruléé 1964 does hot
prévi&e for éutomatic removai from service of the ED Agent

ﬁho rémains absent from duty for any period exceeding the

i
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1limit upto which he could have been granted such léave.

Accordinglj. he has argued that the~inst;uct£ons]at-

Exbt. A;17 providing automatic tefminatioﬁ of service

of an.ED'Agent who rémains on leave for more than 160

- daYs_is ungénstitutional and void. ﬂThe_aﬁplicént hasiv

further'argued that cancellatioﬁ of the aisciplinary

prodeedings by the order_dated‘6;5.88 at E#btggAel4

and holding denove enquiry on fﬁe bésis of same alle-

gations and fact;' is not basedé on any :ule and uncénsﬁi-

tutional. Since hi# absenée from dﬁty was occasioned

by his illness, termination of his service'is:oﬁpfessive
J : . : .

and arbitfary.

4.‘ The respbndents\have stated that the,discipliﬁary

proceedings initiated o;iginally by thevsecond respondeﬁt

i.e. Senior Superintenéent.'RMS héd to be .cancelled as

he happened to be thé Appellate Authority. It was

séecificaliynmeﬁtipnééwin the;ca;céllation oéder that

the cancellation was.ﬁithout prejudice to further action

in accérdénce'w;th rules;_ Such cancellation is permi-

ssible EVidé DG, P&T's letﬁer of 5th July, 1979 at

fﬁhnexure-Rz(A).' The second chargesheet issued was not

founé.to be illegal by the Tribunal wh11e dismissing

the_applicantfs applicafioh Nbf K.313/838, The respondents

have conceded thaﬁ’the copy of the Enquiry Report was

‘ ) .

not served before the order of penalty was issued,

because the fules did not provide serving of the copy
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before the fihal erder.r It has also been conceded that
the Discipliaaryghuthority disagreed with the findings
Wil cons wling W opplrcomb +-
of the Enqniry Officerssdt recorded his views while
‘ passing the order of punishment. The respondents have
fu:ther averred that tﬁe applicant had been absenting
himself f:qm duty on the felse plea of 111-heaith and -
was actually working as.ehclerk of an'Advpcate in
Mavelikara during the period of his absence. The
apblicant die notvseek a personal hea;ing before ehe,
Appellate Authority and hence the appellate order cannot
be faulted. l '
5. | We have heard ﬁhe arguments of the learned counsel
for both the parties and gone through the decuments
carefully. We cannot(help feeliﬁg that the entire

disciplinary proceedings against the applicant sdfferﬁ

from a number of fatal infﬁrmities and faults. The
S c_ B

disciplinary proceedings initiated in 1987 we;e cancelled
py the order dated 6.5.88 at Exbt. 5—4 by a bland order

as followss

“This office memo No. even dated 18/12/87 is
ordered to be cancelled without prejudice to
further action being taken. ' Consequently, this
office memos No. even dated 7/1/88 and PO
are also ordered to be cancelled."

' The respondents have supported this order by citing the

DG's instructions dated Sth July, 1979 at Annexure-R2(A)
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which reads as fdliows:

"It is clarified that once the proceedings '
initiated under Rule 14 of the CCS (CCA) Rules,

. 1965, are dropped, the Disciplinary Authorities
would be debarred from initiating fresh procee-
"dings against the delinquent officers unless the
reasons for cancellation of the original charge-
sheet or for dropping the proceedings are -
appropriately mentioned and it is duly stated
in the order that the proceedings were being
dropped without prejudice to further action
which may be considered in the circumstances of
the case. It is, therefore, important that when
the intention is to issue a subsequent fresh S
~chargesheet, the order cancelling the original one

or_dropping the proceedingg should be carefully
worded so as to mention the redsons 1oL SuUCh.ad -

a §ub§ggﬁent éhgggg;ghégg ApDIC

nature of charges the same was based on.

(emphasis added)

Since the order for denévo proceedings did not mention
agy reason whatserer for canpe}ling'the original
charge-sheet and enquiry proceedings, tﬁﬁj initiation
of denovo proceedings by the order of 6.5.88 does not
appear to be legally well-founaed. The two articles
of cﬁarge agéinst thev;pplicant were as follows;

“Article 1. That the saié Sri K.Ravikumar, .
while functioning as EDMM, SRO Kayamkulam during
the period, from 28.2.81 availed leave of"
.absence in excess of the maximum of 180

. days permissible and thereby ceased to be ED
agent in terms of Govt. of India Instructions
below Rule 5 of Post and Telegraphs EDA (Conduct
and Service) Rules, 1964. :

Article 2. That the said Sri K.Ravikumar,
while functioning as EDMM SRO Kayamkulam
submitted am application dt. 15.6.87 for
admission to t he examination for recruitment
of group D wherein he had suppressed the
information regarding his break in service."
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6. The Enquiry Officer in his Report dated 24.10.88
found that the second article of charge was not proved.
In regard to the first article of charge,‘the Enquiry
'Officer §ave hié finding as followss |

“The following factors are pertinent in this
connections ‘ _

(1) The charged EDA had fallen from mail truck
on 24.8.84. _ , o

(2) The SSRM in D=2 has permitted the official
to take leave without allowances till
recovery from illness. This had not been
revoked so far.

(3) The official was never punished for awarded
break in service for taking leave, but on the
. contrary, all his leave applications were
duly sanctioned by the SRO from time to time
and the charged EDA was not even cautioned
about taking leave for long periods.

(4) The official at present (since 13.11.87) is
in a position not envisaged in the rules;
j.e. he is neither on duty nor put off duty.
But officially he is still EDMM SRO
Kayamkulam. .

{

(5) No evidence has been adduced to disprove

_ . the facts. B

PINDINGs I therefore hold that the charge and

imputation against shri K,Ravikumar,
EDMM SRO Kayamkulam that he availed
leave in excess of 180 days and thus

.violated rule 5 and rule 17 of EDA
(Conduct and Service) Rules 1964 stands
PARTLY PROVED" .

‘7.  To our mind, it appea:é to us less than fair
to the applicant that the Pisciplinarf Authoéity. 
should have disagreed with tge finding of the Enquiry
Officer unilatera%i wi thout giving an opportunity to
4;he applicant to advance h%s‘defence‘;n suppoft of
his defeécé to\éubstantiate hié innocence which had
 been partially substantiated by the Enquiry Officer.

It has beeh held by the Supreme Court in Narayan Misra

Vs. State of Orissa (1969)3 SLR 657 that if the Enquiry
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Officef gives a finding favourable to the delinquent
officer Snt the Disciplinary #uthority disagrees wiéh
him, the delinquent officgr must be given a notice
before any finding adversé to the delinquent‘officer
is takéen by the Disciplinary Authority contr;ry’to the
finding of the Enquiry*Officef. We feel that metely
giving reasons of disagreement will not suffice
without giving an opportunity to the delinquent officer
ﬁo advance his defence which he had been able to
_establish before.the Enquiry Officer. Undoing the
favourable finding of the Enquir} Officer without hearing
the éelinquent officer is clearly a violation of the

principles of natural justice.

\

8. Further, we feel that Government of India's
instructions below Rule 5 of P&T ED Agents (Conéuct and
Service) Ruleé, 1964 referred to in the first‘article

;f the éh;rge whereby an EﬁA who remains absent on

leave in excess of 180 days automatically ceases to be

aﬁ ED Agent is not constitutional. It was held by

the Sup;eme Court in L. Robert D'Soﬁ;a Vs. Executive
Engineer, Southern Railway, Am'igsz SC 854, that
';bgence without leave c0nsti;;6es miséonduct and it is
not open to ﬁhe emﬁloyer to terminate the Service without

notice and enquiry or at aﬁy rate complying with the

minimum principles of natural justice. It is admitted
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by the respondents that the applicant had met with

al accident and he had taken several spells of leave

on medical grounds amd on certain occasions on

personal reasons. The leave sanctioning authority
had sanctioned all applications for leave of the

applicant and had }sst taken any disciplinary action
o [ - , .

against the efffciai. In the circumstances, the

‘question of automatic termingﬁion of his service

did not arisé, Even in cases where an.official
over;stays one's leave without sanction, the Supreme
Court in Jal Shankar Vs. State of Rajasthan, 1966 SC 492

held that f Government cannot order a person to be
(2 .

- discharged from service without giving an opportunity

._of showing cause why he should not be removed. Applying .

this principle, the Supreme Court set aside provisions

in the various rules 1n Bihar Civil Service Code

(AIR 71 sC 1409), FR-18 of Assam Fundamental and
« 6 gne Mysore High Court seét aside/

'Subsidiary Rules (A1R 76 sC. 37) an@éNysore Civil Service

_Rules (1969) SLR 21, which pravided for automatic

termination of service on ever-stayal of leave, as

vidlative of Article 311 of the Constitution.
AN

9. Accerdingly. we declare that the DG, P&T's

‘instructions at Exbt. A-17 to the extent it states that

| - "i{f an EDA remains on leave for more than 180 days

e -

at a stretch, he shall cease to be an EDA", is un-

constitutional and vold being in violation of Article 311
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of the Constituﬁion. .
10. | Inthe congpectus of facts and circu@stances.
we allow this applicétion, set aside the impugned ?roceedings
and orders at Exbt.,A.7, A-11. A-12, A-14 and A-16 and also
that part of the DG's circulér at'Ex»bt.A-l’). which states
that "if an EDA :emains on leave for more than 180 days at

a stretch, he shall cease to be an EDA" and direct that

the appii¢ant be re-instated as EDA with immediate effect.

He will be entitled to such arrears of pay and allowances

during the period of his removal from service as are

2S

(A.V.Haridasan) (s.P.Muker ji?)
Juditial Member . " Vice Chairman

'(}.Q/u.‘x {}/[/ . . .
admicsible under the mwies. There will be no order as
h . G?\)/ ‘ )
to co > ' : '
i <),
b 7° | S b gl
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CORAM:
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The Hon'ble MrS.P'Mukerji, Vice Chairman -

The Hon'ble Mr. A,V ,Haridasan, Judicial Member
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To be circulated to all Benches of the Tribunal 7 w0 - -

PN

JUDGEMENT ', »
(Hon'ble Mr. S.P.Mukerji, Vice Chairm;n)

Heard the learned counsel for both the partles
on thls Review Application. The main ground tdken by the
'Rev1ew Appllcanﬁsis that the lngtructlonsoated 2442.70 and

) which .
27.2.70 282 "Hwere 1SSued to supplement Rule No. 5 was.later

l-..

G
,anenaeo on 13.1. 72 and therefore the cirectlon of this Trlbunal

in J.ts _]udgment date-d 25 5.90 in O.A, 462/89 that the clause

Al

regardlng an E.D.A, ceasn.ng to. be an E, D A, if he remains

on leave for more than 180 days \_‘_) infructuous. The other
- [<3% . ;

ground taken by the Réview Applicants is that . the huje amount
of béckw‘ages and consequential benefits to be given to the ’

applicant will&ii}adversely affect the State exchequer.
o ;

" , S

00.02
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2. So far as the first ground taken is concerned
in our aforesaid judgment we had set aside the offending

clause which figures in Annexure-A.17 which includes

Lwaued

the instructions dated 18.8.73 “%.. after the saigd
TR

amendment of Rule 5 had been given effect to. Accord-

ingly the first ground taken is not warranted.

3. As regards the second ground, our judgment
does not jive any direction regarding payment of full

pay and allowances during the period of removal from
ohplican ' v
service per se but states thatthe will beeatitled to
ap .

such arrears as are admissible under the law. The
respondents cannot get away from the obligation} (%} wwder the
‘ . s b 'R

law on the plea of its effect on the State Exchequer.

In any case, we do not find any merit in the Review

. Application and dismiss the same.

(A,V.Haridasan) - (S.P.Mukerji)
Judicial Member ' Vice Chairman

13.10.90

Kgn.



