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Whether Reporters of local papers may be allowed to see the Judçement ?-' 
To be referred to the Reporter or not? 	

copy of the Judgement ? 3: Whether their Lordships wish to see th fa 
4. To be circulated to all Benches of theibunaI? 

JUDGEMENT 

(Hon'ble Shri A,%J, Haridasan, Judicial Member) 

The applicant was selected and posted as a Postal 

Assistant in the year 1981. While working as Postal Assistant 

purported to be under sub rule 1 of rule 5 of Central 

Civil Services (Temporary Services) Rules, 1965, her services 

were terminated with effect from 8.9.1982. This was challen- 

ged by the applicant before the Hon'ble High Court of Kerala 

in O.P. No.6857/1982-N. By judgement dated 17.8.1984, the 

Hon'ble High Court quashed the order of termination and directed 
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reinstatement of the applicant i:n service. Though the order of 

termination 0f services was made without assigning any reason, 

in the reply affidavit filed before the Hon'ble High Court, the 

order impugned in that case was supported on the ground that it 
applicant 	 had 

was necessary because .theLh,d given a false statement andLmade  a 
cw' 

false declaration that she belonged to SC in order to secure 

appointment in the SC quota. His Lordship U.t:8hàt,' 

he then was, observed that without any investigation as 

to whether the statement and declaration made by the applicant 

were true or false giving her an opportunity, it was unjust 
011 SLI 

for the Department to have issued an order of termination. It 

was on that account that, the order of termination was quashed 

as vitiated reserving liberty to the Department to initiate 

and 
proceedingsto take appropriate decision after giving the 

applicant reasonable opportunity to establish her contention. 

Pursuant to the above order of the Hon'ble High Court, by 

order dat:ed 3.1.1985 at Annexure A2 issued by the first respon-

dent the applicant was reinstated in service. As nothing had 

been stated regarding the period during which she was out of 

employment, the applicant on 28.10.1986 made a representation to 

the first respondent requesting that the period between the 

termination of her services and reinstatement may be regularised 

as services for all purposes including pay and allowances. This 

representation was rejected by order dated 19.9.1989 at 

Annexure A4 on the gond that there Was no direction in the 

order of :the Hon'ble High Court to 'pay backwages to the applicant 

0S5••••••. 



:3: 

In an appeal filed against this order by the. applicant before 

the 3rd respondent, the 3rd respondent directed the first respon-

dent to issue necessary orders regarding regularisation of the 

period of the applicant's absence consistent with sub rule 2(b) 

of rule 5 of the ccs(is.) Rules. It had also been observed that 

while doing so, the 1st respondent should weigh the circumstances 

of the case, the gravity of the misconduct etc. Pursuant to 

this order of the 3rd respondent, the 1st respondent has issued 

the Annexure A7 order dated 6.2.1991 treating the period between 

8.9.82 to 3.1.1985 (the period during which the applicant was 

kept out of service) as duty only for the purpose of qualifying 

service for pension and holding that the above peri.od would not 

be counted for pay and allowances, increment, leave, promotion 

on length of service etc. It is aggrieved by this order that 

the applicant has filed this application under Section 19 of the 

Administrative Tribunals Act. It is averred in the application 

that as the termination of the services of the applicant has been 

held to be illegal and as the order of termination was quashed 

by the Hon'ble High Court in O.P.No.6857/1982-N, the respondents 

are bound to pay to the applicant pay and allowances for the 

period during which she was unjustifiably kept out of employment 

and also to regula rise the above said period as duty for all 

purposes. The decision of the 1st respondent contained in the 

impugned order.at Annexure A?, according to the applicant, is 

arbitrary and devoid of application of mind. 

2. 	The respondents contend that the applicant has no right 

to claim backwages for the period between termination of her 
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services and reinstatement because there was no such direction 

in the. judgement of the Hon'ble High Court of Kerala in O.P. 

No.6857/1982-N. They have further contended that in the discip- 

linary proceedings initiated against the applicant for furnishing 

false information to secure employment under the Government, 

the applic'ant was found guilty and was awarded a penalty of 

reduc'cion of pay by from Rs.1075/- to Rs.975/_ for 5 years 

from 1.9.88 and that this fact also was taken into account by 

the let respondent in deciding as to how the period between 

the date of termination of her services and the date of rein- 

statement was tobe regularised and that, therefore, the applicant 

has no legitimate grievance. 

3. 	The services of the applicant were terminated on 8.9.82 

and she was reinstated in service on 3.1.85. In between these 

two dates, the applicant was kept out of employment. Sub rule 

2(b) of rule 5 of CCS(Ts) Rules makes it incumbent on the 

authority ordering reinstatement on its own motion orotherwise 

to specify the amount of portion of pay and allowances, if any, 

to be paid to the employee for the period between the dates 

of t8rmirlation and reinstatement and to stipulate whether the 

period would be treated as periods spent on duty for any purpose 

or for all purposes, taking tinto account thecircumetances of 

the case. In this case, the reinstatement of the applicant was 

not on the basis of a review of the case by the competent authority. 

It became necessary to reinstate the applicant as the Hon'ble 

High Court has quashed the order of termination and directed 

that the applicant should be reinstated in service. The learned 
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counsel for the applicant argued that in such a case, as the 

order of termination has been declared unsustainable, null and 

void, the legal and natural cànsequerice is that the employee 

continued in service and that in such circumstances there is no 

other alternative for the respondents but to pay the applicant 

pay and allowances for the period and also to treat this period 

ad duty for all purposes since the absence was for no fault of 

the employee. The learned counsel for the respondents on the 

other hand argued that as the Hon'ble High Court, while directing 

reinstatement of the applicant, had. not given any specific 

direction to pay backuages or to treat the period of absence 

as duty for all purposes, the claim of the applicant has no basis. 

- We are inclined to accept the argument of the learned counsel 

for the applicant. To say that in the absence of specific 

direction in. the order a? Hont ble High Court quashing the termi-

nation of the applicant's services and ordering the applicant's 

reinstatement to pay backuages or to treat that period as duty 

for all purposes, the applicant cannot putforth a claim for 

this benefit, to our mind, appears to be absolutely unjustified. 

The serviess of the applicant was terminated on the ground that 

she had secured employment by furnishing false information. 

This conclusion was reached by the respondents without giving 

the applicant any opportunity to defend her case. It was in 

thée circumstances that the Hon'bie High Court held that the 

termination of the services of the applicant being in violation 

of the principles of natural justice,jas invalid, and it was on 

that ground that the order was quashed. Between 8.9.82 to 

3.1.85, the applicant was kept out of service. it is not the 
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10 case that the applicant was not willing to work. - She was not 

responsible for not working during this period as she was 

prevented from working by the respondents. Then, what justifi-

cation is there to deny her the wages and other service benefits 

during this period while termination of her seriices has been 

held to be invalid by the Hon'ble High Qurt? When the action 

has been quashed as unjustified and illegal, it is necessary 

that the party affected by the impugned action should be restituted 

to the extent possible. Restitution possible in the case of 

the applicant is to treat the period during which she was kept 

out of duty as duty for all purposes including pay and allowances. 

The Courts while quashing orders of termination and ordering rein-

statement may also state that the employee concerned jOtfld' be 

entitled to full backwages or for any portion thereof depending 

on the facts and circumstances in individual cases. Even if 

such an observation or direction is not there in an order 

quashing the order of termination, the legal consequence of 

setting aside of an order, of termination on the ground 'Of; 

it being vitiated,, is that it should be deemed that the order 

of termination did not take effect.. In such circumstances, 

unless there is a case for the Department that the employee was 

otherwise gainfully engaged during this period, the Department 

is bound to pay backwages to the employee. In this case, the 

respondents have no case that the applicant was otherwise 

gainfully engaged during this period. The fact that in a 

disciplinary proceedings initiated subsequently, the applicant 

was found guilty and that b penalty of reduction in pay was 
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awarded to the applicant is also no ground to deny the applicant 

the wages for the period during which she was kept out of 

employment and to treat the said period as not duty for any 

purpose. We are of the view that the applicant should succeed 

in this application. 

In the result, the application is allowed in part, the 

impugned order atAnnexure A7 dated 6.2.1991 is set aside and 

the respondents are directed to treat the period between 

8.9.82 and 3.1.85 in the case of the applicant as duty for 

all purposes including pay and allowances and to pay her the 

arrears of salary for the above said period within a period of 

two months from. the date of communication of this order. 

There is no birder as to costs. 

(A.U.HARIDASAN) 
	

(s.P. IIIJKERJI) 
JUOICIAL MEMBER 
	

VICE CHAIRMAr\I 

21.4. 92  
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(Hon'ble Shri I%.V. Haridasan, JUdjCIB1 Mert:ier) 

The applicant was selected and posted as a Postal 
	 / 

Assistant in 
the year 1981. Whi1 ttorkjng as Postal Assistant 

purported to be under sub rUle 1 of rule 5 of Central 

Civil Services (Temporary Services) Rules, 1965, her services 

were terminated with effect from 8.9.1982. This was challen-

ged by the applicant before the 
Hon'ble'1jgh Court of Kerala 

in O.P. 
NO.6857/192_N, By judgement dated 17.13.1984, the 

Hon'ble High 
Court quashed the order of termination and directed 

2 



reinstatement of the applicant In service, 
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ThoUgh the rder. of 	= 

termination of services was made tJlthuut assigning any reason, 

in the reply aff'idavlt riled before the Hon'ble HIçh Court, the 

order impugned in that case was supported on the ground that it 
applicaht 	 had 

was necessary because theLhd given a false statmEnt andLmade a 
(\4/ 

false declaration that she belonged to SC in order t:o secure 

appointment in the SC quota. His Lordship U.L. Bhat, 

J.ns he then was, observed that without'any investigation as 

to whether the statement and declarat.on made by the applicant 

were, true or false Qiving her an opportunity, it W)3 unjust 

for the Department to have issued an crder 'of tetmination. It 

was on that account that the order of ternination was quashed 

as vitiated reserving liberty to the Depsrt.ient to i:ritiate 

and 
proceedingso take appropriate decision aPter g.ving the 

applicant reasonable opportunity to establish her contention. 

Pursuant to the above order of the Hon'hle High Court, by 

order dated 3.1.1985 at Annexure A2 jsaued by the firut respon-

dent the applicant was reinstated in service. As nothing had 

been stated regarding the period during which shs was out of 

employment, the applicant on 28.10.1986 made a r:2presorltaticn to 

the first respondent requesting that the period between the 

termination of her .services and reinstaterent may be regulari9ed 

as services for all purposes including pay and ai:Lowances. This 

representation was rejected by order dited 19.9.1989 at 

Annexure A4 on the ground that there was no direction in the 

order of the Hon'ble High Court to pay hsckwages to the applicant 
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/ 	In an appeal filed against this order by the. lipplicant before 

the 3rd respondent, the 3rd respondent directed the first respon-

dent ,  to issue necessary orders regardinq regularisation or the 

period of the applicant's absence consistent uith sub rule 2(b) 

of rule 5 of the CCS(Ts) Rules, It had also been observed that 

while doing so, the 1st respondent should ueiqh the circumstances 

of the case, the gravity of the misconduct etc. Pursuant: to 

this order of the 3rd respondent, th lEt respondent has issued 

the Annexure A7 order dated 6.2.1991 treating the period between 

8.9.82 to 3.1.1985 (the period during which the 'applicant was 

kept out of service) as duty only for the purpose of qualifying 

service for pens ion and holding that the above period would not 

be counted for pay and allowances, increment, leave, promotion 

on length of service etc. It is aggrieved by this order that 

the applicant has filed this application under $ectic'n 1 3  of the 

Administrative Tribunals Act. 	It is averred in the apphjcat : ofl 

that as the termination of the services of the applicant has been 

held to be illegal and as the order of termination was quashed 

by the Hon'ble High Court in O.P,NoJ3657/1982..N the respondents 

are bound to pay to the applicant pay and allowances for the 

period during which she was unjustifiably kept out of employment 

and also to regularise the above said period as duty for all 

purposes. The decision of the 1st respnndent cm'jntainecj in the 

impugned order at Annexure A?, according to the applicant, is 

arbitrary and devoid of application of mind. 

2. 	The respondents contend that the applicant has no right 

to claim backuages for the period betweci termination of her 
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services and reinstatement becu 	ti-icro was no such dircctjon 

) in the, judgement of the Hon'bleHigh Court of Kerila mOP. 

No.6857/1982_N. They have further contended that in the discip-

linary proceedings initiated against the applicant for furnishing 

false information to secure employment under'the Government, 

the applic'ant was found guilty and was awarded a penalty of 

reduction of pay by from Rs.1075/_ to fls.975/— for 5 years 

from 1.9.88 and that this fact alsQ was takerijntd accbunt by 

the 19t respondent in deciding as to how the period between 

the date of termination of her services and the date, of rein- 

statement was to be regularised and that, therefore, the applicant 

has no legitimate grievance. 

The servjcec of the applicant were ,1::erminated on 8.9.82 

and she was reinstated in service on 3.1.85. In between these 

two dates, the applicant was kept out of enployment. Sub rule 

2(b) of rule 5 or ccs(Ts) Rules makes it incumbent on the 
C 

authority ordering reinstatement on its own motion or otherwie 

to specify the amount or portion of pay and a11oaice3, if any, 

to be paid to the employee for the period bteen the dates 

of termination and reinstatement and to stipulate whether the 

period would be treated as periods spent on duty for any purpose 

or for all purposes, taking tinto account the circumstances of 

the case. In this case, the reinstatement of the applicant was 

not on the basis or a review of the case by the competent authority. 

It became necessary to reinstate the applicant as the Hon'ble 

High Court has quashed the order of termination and directed 

that the applicant should be reinstated in service. The learned 



5 
1) 

/ 	'counsel for the 5.nnh1rRnf 	rn,c,r1 fh F 4,, 1,-k - ---- 	 - 	
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order or termination has been declared unustainable, null and 

void, the legal and natural consequence is that the employee 

continued in service and that in such circumstances t.here is no 

other alternative for the respondents but to pay the applicant 

pay and allowances forthe period and also to treat this period 

ail duty for all purposes since the absencE was For no fault of 

the employee. The learred counsel for the respondents on the 

other hand argued that as the Hon'ble High Court, while directing 

reinstatement of the applicant, ha4 not given any specific 

direction to pay backuages or to treat the period of absence 

as duty for all purposes, the claim of the appiicnnt has no basis. 

We are inclined to accept the argument of the learned counsel 

for the app1cant. To say that in the absence of specific 

direction in. the orcftr of Hon'bie Iligh Court.quashing the termi-

nation of the applicant's services and ordering the applicant's. 

reinstatement to pay backuages or to treat that period as duty 

for all purposes, the applicant cannot putforth 3 claim for 	/ 

this benefit, to our mind, appears to be 3bSolut31.y unjustified. 

The services of the, applicant was terminated on the ground that 

she had secured employment, by furnishing f'alse information. 

This conclusion was reached by the respondentr, without giving 

th.e applicant any opportunity to defend her caise. . It was in 

these circumstances that the Hon'ble High Court held that the 

termination of the services of the applicant being in violation 

of the principles of natural ji J5tiCe,ij5 invalid, and it was on 

that grc md that the order was quashd 	E3ptween 8.9.82 to 

3.1.65, the applicant was kept out of Service. 	it is not the 
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case that the applicant was not willing to work. She LJ3s no 

responsible for not working during this period aS she was 

prevented from working by the respondents 	Then, what jUtif'1 

cation is 	there to deny her the wages 
and other service benefits 

during this period while termination 
of her ser',ices has been 

held to be invalid by the Hon'ble High. court? When the action 

has been quashed 	Uh3uoti?ied and illegal3 it is fleCeSSry 

that the party aff'ectedbY the impugned action should be reetituted 

to the extent possible. Restjtutiofl possible in the case of 

the applicant is to treat the period during which she was kept 

out of duty as duty for all purposes Including pay and allowances. 

The Courts while quashing orders of termination and ordering rein- 

statement may also state that the employee concerned i.,oüld be 
AK 

entitled to full backuages or for any portion thereof deperding 

on the facts and cirumstanC2S in IndivLdual cases. Even if. 

such an observation or direction is not there in an: order 

quashing the order of termination, the legal con sequence of 

setting aside of an order of termination on the rund o.? 

it being vitIated, is that it should he deemed that the order 

of termination did not take effect. In such circumstances, 

• 	unless there is a cae for the Department that the enployee was 

otherwise gainfUlly engaged during this period, the Department 

is bound to pay backuaqes to the employee. In this case, the 

• 	respondents have no case that the applicant was otherwise 

gainfully engaged duing this perIod. The fact that in 2 

disciplinary 
proceedings initiated subsequently, the applicant 

was found guilty and that b penalty of reduction in pay was 

. . . . . . .7 
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• wrded to the applicant is also no ground to deny the applicant 

the wages for the period during which she was kept out of 

employment and totre'at the said period as not duty for any 

purpose. We are of the view that the applicant should succeed 

in this applica"tion.  

In the result, the appljcajon is 811owej in part, the 

impugned order at InnexureA7 
dated 6.2.1991 is set asjcj0 and 

the respondents are directed to treat the period between 

8.9.82 and 3.1.85 in the case of the applicant 85 duty for 

all purposes including pay and allowances and to. pay her the 

arrears of salary for the above said period within a period of 

two months from the date of communication of this order. 

There is no 	der as to costs. 
ii 

(A.U.HARIDASAN) 	V 	 (5.P, IIIJKEflJI) JUDICIAL t1E1OER 	 VICE CHARMPbN 
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