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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

£

0. A. No. 489 1
FREXER 199

DATE OF DECISION 21. L. 92

Ms, C.5. Usha Kumari

Applicant ¥&§

Shri P.S. Biju

Advocate for the Applicant %

Versus

The Sr Suptt of Post Offices, Respondent (s)
Pathanamthitta_Diun & 2 others

Shri V.V, Sidharthan, ACGSC

Advocate for 'the Respondvent (s)

CORAM :
The Hon'ble Mr. S.P. Mukerji = =~ Vice Chairman )
& ) .
The Hon'ble Mr. A.V, Haridasan = Judicial Member
1. Whether Reporters of local papers may be allowed to see the J'udgement 7V6
2. To be referred to the Reporter or not? (\
3: Whether their Lordships wish to see the/fair copy of the Judgement ?
4,

To- be circulated to ‘all Ben'ches of the“Tribunal ? 7 .

JUDGEMENT

(Hon*ble Shri A.V, Haridasan, Judicial Member)

Thé applicant Qas selected and postéd as a Postal-
Assistant in the year.198ﬁ, While uorking as Postal Assistant
‘purported to be under sub rule 1 of rule 5 oflCentrél
Civil Services (femppfary‘Serviées) Rules, 5965, her services
were terminated with effect.ﬁrom 8.9.1982. This was chalien-
ged bylthe épplican£ before the Hon'ble High Court of Kerala
in 0.P, No.6857/1982-N. By judgement dated 17;8.1984, the

Hon'ble High Court quashed the order of termination and directed
- <
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reinstatement of the applicant im service. Though the order of
4 termination of se:vices'uas’made without assigning ény reason,
in the reply affidavit filed before the Hon'ble High Court, the

13

order impugned in that case was supported on the ground that it

. ‘ ~ applicant had
was necessary because thﬁécgd given a false statement and/made a
o ‘ G

Palse declaration that she belongs to SC in order to secure
appointment~invtﬁe S5C quota. His Lordship U.L: Bhat, 7.
J::as he‘then’uas, observed that wyithout any investigaﬁion és
to uﬁether the statement éhd declaratioh made by the applicant
. ol urdtihouk- |

were true or fa;sehpizjng her an opportunity, it was unjust
for the Department to have issued an order of termination. It
was on that account that the order of termination was quashed
as vitiated reserving liberty to the Departmént to initiate

and
proceedings/ to take appropriate decision after giving the

_applicant'régzgnable opportunity to establish her contention.
Pursuant to the above order of the Hon'ble High Court, by

order dated 3.1.1935 at Annexure A2 issued by the first respon-
dent the applicant was feinstated in service. As nothing‘had-
been stated regarding the period during which she was out af
embloyment, the appliéant on 28;10.1986 made a representation to
theAfirsﬁ réspondent reéuesting that the period betuéen the
termination of h;r services and reinstatement may be regularised:
as serviées for all pufposes includiﬁg pé? énd allowances. This
representation uag rejacted.by order dated 19.9.1989 at
Annexgreﬁ4 on the grodnd that theré was no direcpion in the

order of ‘the Hon'ble High Court to pay backuwages to the applicant

!

000000'00.3

a—""



. 3 [3
* *

In an apﬁeél filea agéiﬁst this order by the applicant before

the 3rd respondent, the 3rd respondent directed the first respon-
dent to issue necessary orders regarding regularisation of the
period‘oflzhe applicant's absence consistent with sub rule 2(b)
of rule 5 of the ccs(Tsj Rules. It had also been observed that
while doing so, theljst respondent should weigh the circumstances
of the case, the gravity of the misconduct etc. Pupsuant to

this order of the 3rd respondent, the 1st respondent has issued
the Annexure A7 oréer dated 6.2.1951 treating the period betueen
8.9.82 to 5.1.1985‘(thé period during which the applicanﬁ was
kept oui of service) as duty only for'tha.purpose of'QUéliPying.
service For’pension énd holding that the above period uould not
be counted for pay and allowances, incremeqt, leave, promotion )
on lé%gth of service etc. It is agérieved by this ardervthat
the applicaht has filed this appli?atian under Section 12 of the

Administrative Tribunals Act. It is averred in the application

that as the termination of the services of the applicanf has been

held to be illegal and as the order of termination was quashed

by the Hon'ble High Court in 0.P.No.6857/1982-N, the respondents
are bound to pay to the applicént pay and allowances for the

period during which she was unjustifiably kept out of employment

“and also to regularise the above said period as duty for all

purposes. The decision of the 1st réspondent contained in the
impugned order.at Annexure A7, according to the applicant, is

arbitrary and devoid of application of mind.

2. The respondents contend that the applicant has no right

ﬁo claim backwages for the period between termination of her
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services and reinstatement because there was no such direction
'in the judgement of the Hon'ble High Court of Kerala ih 0.P.
No.6857/1982-N. They have Purther contended that in the discip-
linary proceedings initiated against the applicant for furnishing
false information to secqré employment under the Goverhment,

the applicant uas faund'guilty and was awarded a penalty of
reduction of pay by from Rs.1075/~ to Rs;975/; for 5 years

from 1.9.88 and that this Fécﬁ also wvas taken into account by

the 1st respondent ih' deciding as to how the period betuween

the date of termination of her services and the date of rein-

| Statement was to be regularised and that, therefore, the applicant

has no legitimate grievance.

3. The services of the applicant were terminated on 8.9.82
and she was feinstated in service on 3.1.85, in betueen these
two dates, the applicant was kept odt of employment. éub rule )
2(b) of rule 5 of’CCS(TS)'Rules makes it incumbent on fhe
authority ofdering reinstatement on its own motion or otheruise
fo specify the aﬁount or porfion of pay and alléuances, if any,
to be paid to the employee for the perio¢ between the dates

of termination and reinstatement and to stipulate uhether the
period uoqld be treated gs,periods spent on duty for aﬁy purpose
or for all purposes, taking tinto account the circumstances of
the case; In this case, the reinstatement of fhe applicant uaé
not on the basis 6? a revieuw of the case by the competent authority.
It became necessary to reinstate the applicaﬁt as fhe Hon'ble
High Court has quashed tﬁe order of termination and directed

that the applicant should be reinstated in service. The learned
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counsel for the applicant argued that in such a case, as the
order of terminatibn has been declared unsustainable, null and
void, the legal aﬁd natural consequence is that the employee
continued in servicé and that in such circﬁmstances there is no
other alternative for fhe respondents but to pay the applicant
pay and allowances for the period and also to treatvthis‘period
éé duty for all purposes since the absence was for no fault of
the emplcyee. The learned counsel for the respondenté on the
other hand arngd'that as the Hon'ble High Court, while directing
re;nstatement of the épplicant, haﬂ?nét given any specific |
directionvto pay backyages or to treat the periodvof absence

as quty for ali purposes, the claim of the applicant has no basis.
We are inclined to accept the argument of the learned counsel
fox;the.applicgnt. To say that in the absence of specific
direction in the order of Hon'ble High Court guashing the termi-
nation of the—applicant's sérvices and urdering the aﬁplicant's
reinstatement to pay backwages or to treat‘that period as duty
for all pugpﬁses, the applicant cannot putforth a claim for
this benefit, to our ﬁind, appears to be absolﬁtely unjustified.
The serviees of the applicant was terminated onAthe ground that
she had secured e@ployment‘by furnishing false inéormatioq.

This conclusion wasﬁreached by the responﬁents uithaut giviﬁg
‘the_applieant any opportunity to defend her‘case. It was in
thése circumstances that the Hon'ble High Court held that the
term;nation pf‘the services of the applicant'being in violation
of the principles of natural justiceuas invalid, and it’uas on
that ground that the order was quashed. Between 8.9.82 fb

3.1.85, the applicant was kept out of service. It is not the
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case that the applicant was not willing to work. - She was not
reéponsible for not working during this period as she uas

prevented Frém uofking by the respondents. Then, what justifi-
cation is there to deny her the wages and other service benefits
during this period while termination of her services has been

held to be invalid by the Hon'ble High Gurt? Unhen the action
~has beeﬁ'qaashed as-dnjﬁstified and iilegal, itvis necessary

that the party affected b? the impugngdractimn should be restituted
-ta-the extent possible. Restitution possible in the case of
the applicant is to treat the period gufing‘uhich she was kept
out of duty as auty for all purposes inbluding payland allouances. 
The Courts uhiie quashing orders of terminaﬁion.and ordering ‘rein-
statement may also state that the employee ccncerned‘wdald'bé
.entitled to full backwages or for any portion thereb? depending
on the facts and ;ifcumstanCES-in individual'cases. Even if
such an~observatiah or directiqn is not there in an order
quashing the order of éarmination, the legal CDnSBQUenCEIDF
setting aside of an order of termination on the ground ?ﬁfﬁ=’

it beiné vitiated,-ié that it should be deemed that the order
of termination did not tgke effect.. In such circumstaﬁces,
unless there is a case fof the Department that the employee was
otheruise-gainfully éngagéﬁ during this'period, the Departmenf
is bound to pay backgages to the employee. In this case, the
réspandents have no case that the applicant.uas otherwise -
gainfully engaged dufing this period. The fact that in a i
disciplinary proceedings initiated subseqﬁently, the applicant

was found guilty and that & penalty of reduction in pay was

.......7
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aua?ded to the applicant is alsoc no ground to deny the applicant
tﬁe wages for the period during which she was kept out of
employment and to treat the said period as not duty for any
purpose. We are of the vieu that the applicant should succeed

in this application. -

4, In the result, the application is alloued in part, the

impugned order at Annexure A7 dated 6.2.1991 is set aside and

. the respondents are directed to treat the period betueen

18.9.82 and 3.1.85 in the case of the applicant as duty for

all purposes including pay and allowances and to pay her the
arrears of salary for the above said period within a period of

ﬁuo months from. the date of communicatioﬁ of this order.

S. There is no prder as to costs.

(A.v.HARTDASAN) 2 [  (5.P. MUKERII)
JUDICIAL MEMBER VICE CHATRMAN

01.4.92
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- JUDGEMENT / /

(Hon'ble Shri TR Haridasan, Judicial Mentiar)

The applicanf was selected and posted as a Pgstal
Rssistant in the year 1981, UWhile uorking as Postal Assistant
purportgd to be under sub rule 1 of rule S of Eentral
Ciuil Services (Tempbrary Services) Rules, 1965, her sefvices
vere terminated uiﬁh eFFéctvfrom 8.9.1982, This uas chailen—
_éed by the applicant before tﬁe Hon'ble Migh Court of Kerala
ih O.P.-Np.6857/1962—N. By Judgement dated 17.8.1984, the

- Hon'ble High Court Quashed the order of termination and directed
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reinstatement of the applicant 1n sarvice. Though the,qrder-éf

termination of services was made witiwut assigning any reason,

in the reply affidavit filed before the Hon'ble -Higsh'csurt. the i
: !

order 1mpugned in that case was supported on the glound that it

applicant ' had
was necessary because theév;d given a Palse statement and/made a ;
‘ v i

Palse declaration that she belongs to SC in order to secure
appointment in the SC quota, His Lordship U.L. Bhat,
J .-as he then was, observed that without any inyestigation as

to whether the statement and declaration made by the applicant

arnel unthout- — ¢
were. true or Palsehplvxng her ‘an opportunity, it WAy unjust
f—

for the Departmgnt to have issued an crder of texmination. It
wvas on that account that the order of termination was quashed !

as vitiated reserving liberty to the Depertment to initiate

and
proceedings/ to take appropriate decision after qiving the

o/

applicant reasonable opportunity to estzblish her contention.

Pursuant to the above order of the Hon'ble High Court, by

order dated 3.1.1985 at Annexure A2 issued by the first respon-

dent the applicant was reinstated in service. A3 nothing hag /

& ‘
been stated regarding the period during which sh=2 was out of

, employment, the appliéant on 28.10.1986 made a razpresentaticn to
~ the Pirst reépondent reduesting that the period betweern the

termination of her services and reinstatement may be reqularised

as services for all purposes including pay and allouanges. This
representation was rejected by order dated 19.9.1989 at

Annexure . A4 on the ground that there was no direction in the

order of the Hon'ble High Court to pay backwages to the applicant

000000000‘3
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*In an appeal filed against this order by the. applicant befors

tha S;d regpondeﬁt; the 3rd respondent directed the Pirst reséon-
dentvto issue necessary orders regardiné régularisation of the
vperiod of tﬁe applicant's absence consistent pith sz rule 2(b)
of rule.S of the CCS(TS) Rulas.. It had also heén observed that

while doing so, the 1st respondent should weigh the circumstances

. 0of the case, the gravity of the misconduct ete.  Pursuant to

this order of the 3rd respondent, the 1st respondent has issued

the Annexure A7 order dated 6.2.1991 treating the period between

'8.9,82 to 3.1.1985 (the period during which the -applicant was

.kept out of service) as duty only for the purpoSe'oF qualifying

service‘?or'pension and holding that fhe above period would not
be counted for pay aﬁd allowances, increment, leave, promoticn

on length of service etb. It is aggrieved by this order that

the applicant has Piled this application under Section 1% of the
Administrative Tribunals Act, It is averred in the application
that as the_termingfioh of the services of the applicant has been
held to be illegal and as the order of termination was guashed

by the Hon'ble High Court in 0.P,No.6857/1982-N, the respandents

‘are bound to pay to the applicant pay and allowances for the

period during which she was unjustifiably kept nut Df employmeht
and also to regularise the ébove s31id pe;iod as duty for all
purposes. The decision of the_13t reaspondent contained in the
impugned order at Annexure A7, according to the applicant, i;

arbitrary and devoid of application of mind.

2, The respondents contend that the applicant has no right

to claim backwages for the period betuween termination of her

" | | e d
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services and reinstatement because thers was no such direction ~ *

'in the judgement oF'thé Hon'ble High Court of Kerala in.a.P.‘}‘
No.6857/1982~N. They have further contended thaﬁ in the discip;
linary proceedings initiated against the applicent Por furhisﬁing
'False infofmation to secure‘émpl?yment under ‘the Government,

the applidént'uas found guilty énd‘uas auardeq a penalty bf
reduction of pay by fProm Rs.1075/—lto ﬁs.Q?S/mfogis yearé

Prom 1.9.88 and that this fact also was takéaglntc accguﬁé byi  :"
the 1st respondent in deciding as to.héu;ﬁﬁe ﬁériod beeren“

- the date of termination of her services aﬁd the déte-of rein-
statement was to be regularised‘and that, therefbre, thg applicant

has no legitimate grievance.

S The services of the applicant were terminated on 8.9.82
arnd she was reinstated in service on 3.1.85. In-betueen these
tuvo dates, the appiicant was kept out bF enploym@ﬁt. Sub rule
2(b) of rule 5 of CCS(TS) Rules makes it incumbent on the
éuthority ordering reinstateme;t on its own motion or otheruvise
to gpeci?y thg amount or portion of pay and allouaﬂces,rif any,
Eo be paid to the employee for the periéé betueem‘the daﬁes

of terminaticn and reinstatemen? and to stipulate wﬁ;ther ﬁhe
period would be treated as périods spent.on duty for any purpose’
or for all purposes, taking tinto accqunp the circumstanceg of
the case. In this case, the feinstatément of the applicant vas’
nof on the bésis of a revieu_of the case by the competent éuthority.
It became necessary to'reinstate the applicaﬁt as Lhe Hdm'ble
High Court has quashedAthe order oP'tepmination and directed

that the applicant shouid be reinstated in service. The learned

[\7/ g',.......V.S
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@9 duty for all purposes since the absence was for no fault of-
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'quunsel Por the applicant argued that in such a cese, a8s the

L :
s ,. |
order of termination has been declared unsustainable, null and

void, the legal and natUrai consequence is that the employee
continued in service and that in such circumstances there is no
other alternative for the respondents but to pay the applicant

pay and allouances for "the period and also to treat this period

the employee, The learned counsel for the respondents on the

- other hand arqued that as the Hon'ble High Court, while directing

‘direction to pay backwages or to treat the period of absence

‘this benefit, to our mind, appears tg be absolutely unjustified.

"The serviees of the applicant was terminated on the ground that

reinstatement of the applicant, had not given any specific "
. . [ )

as duty for ali pQrpers, the.claim of the appiicmnt has no basis.
Ue are_ihclinéd to accept theva;gument of the learnéd counsel
Por.thé apblibént. To say that in the absenqe of specific
direqtion in the order of{Hon'blevHigh Courf-quashing the termi-
nation of tﬁe appliéant's services»and ordering the applicant'a,
reiﬁéta£emeht tb pay backuages or’to tfeat that neriod as thy

for all purposes, the applicant cannotlput?orth a claim for o

she had secured employmentiby furnishing false information.

This conclusion was reached by the respaondents without giving

‘the applicantiany opportunity to defend her case.. It was in

these circumstances that the Hon'ble High Court held that the

. termination of the services of the applicant being in violation

of the principles of natural justiceuJasinvalid,_and it was on

that grcind that the order was Quashed, Between B8.9.82 to

3.1.85, the applicant'uas kept out of service. It is not the



case that the apglicant was not willing to work. - She ups not;
responsible Por not working during this psriod as she was
prevented from working by the respondents. Then, what justifi=-
cation is there to deny her the wages and other serv;ce benefits
during this period while termin;tion of hertSErViceslhés been

held to be invalid by the Hon’ble High (burt? When the action

has been quashed” a8 urjustified and illegal, it is ﬁécessary -
that the party'affected”by the impugned action should be :estituted

to the extent possible. Restitution possible in the case of

1

the applicant is fo‘ﬁreat the period during uhichlnhe vas kept
out of duty as duty for all purposes including pay and allowances.
The Courts while quashing orders of termination and ordering rein-

statement may also state that the employee ¢dncerned would be
_ . : "

_entitled to full backwages or for eny portidn hereof depending

on ﬁhe facts and circumstances in individual cases. Even if
such an observation or direction is not there in an order
quashing ‘the order of termination, the legal cunsequenée of
setting aside of an order of terminat;on on the ground of f

it being vitiated, is that it should be deemed that the order

" of termination did not take effect. In such circumstances,

unless there is a case for the Department that the enployee was

otherwise gainfully engaged during this period, the ﬂebartment

is bound to pay backuyages to the employée.'iln this case,Athe
reéﬁondents have HOICQSQ that the applicant was othefuise
gainfully engéged duﬁing this period. The fact that in a
disciplinary.proceedings initiated subsequently,'the applicant ’

was Pound guilty and that & penalty of reduction in pay was

..l.!..?
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"':Qy&rded to the applicant is also no ground to deny the applicant
. N D _ . E

the wages for the period during which she was kept out of

employment and to treat the said peribd a3 not duty for any
purpose. UWe are of the vieu th&flthe applicaent should succeed

in this application. . _ _ i

4, vin the result, the application is allowed in part, the
lmpugned order at Rnnaxure A7 dated 6.2, 1091 is set 881de and ;
the respondents are directed to treat £he period betueen

8.9.82 and 3.1, 85 in the case of the a;pllcant es duty for ;?
all purposes 1ﬁrlud1ng pay and allouances anH te.pay her the

arrears of salary for the above said périud within a period of

two months from the date of communication of this otder.

S. There is no plrder as to costs,
: ~ '
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- (ALV.HARIDASAN) P (5.P. MUKERDI)
‘JUDICIAL MEMBER VICE CHATIRMAN
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