CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH '

DATED THE 10TH DAY OF NOVEMBER ONE THOUSAND NINE HUNDRED

AND EIGHTY NINE
PRESENT

HON'BLE SHRI N. V. KRISHNAN, ADMINISTRATIVE MEMBER
& .

HON*BLE SHRI N. DHARMADAN, JUDICIAL MEMBER

0.A. 459/89 s

E. K. Nandanan o _ ~ Applicant

Vs.

1. Union of Indisa represented by the
Secretary to Government,
Ministry of Finance, Department of
Revenue, New Delhi :

2. The Col]ector of Central Excice,

Cathollc Centre, Cochin-31

3. Deputy Collector, (P&E)

Centrel Excise, Cochin

4. Smt. K. Vijayalakshmi,
Deputy Office Supdt. Level-II
Central Excise Head QuarterS,
1.5, Press Road, Cochin-ls

‘5, Smt. P. Prasannakumari

Tax Assistant, Central Excise,

: Divisional Office, Calicut.__” - Respondents
 M/s. K, Ramakumar, V. R Ramachanﬁran . Counsel for the
Nair, Roy Abraham and P. Nandakumar applicant:
Mr. P. V. Madhavan Nambiar, scGsC Counsel for the
' ' I ‘ respondents
JUDGMENT |

HON'ELE SHRT N. DHARMADAN, JUDICIAL MEMBER

The grievanée of the applicant in thils case is that
though he was promoted@ as Deputy Office Supdt.‘Level II
on ad hoc basis as per Annexure-A order dated 10.1.1989 |

(order No. 4 of 1989) by the impugnea order Annexure ‘C‘ -
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détedv31.7;89 (order No. 91/89) the third respondent
. reverted him without assiogning aﬁy reason.
2. ‘ ﬁhlle the applicant”was working ag Tax Assistant
in the_Céntral Excise office under the Collector of éentral
E#ciSe, Cocﬁin, hé wafvpromgted;tﬁ the post of DOS Level II
by Annexuﬁe—A or@gr onfén:ad hoec basis, According to him
ﬁhis post is not_é‘seleCtion pOSt.but only a promoﬁion
pOSt to be filled on the bésis_of seniorify-cuﬁ—fitness
. and the appiicmﬁt bveing tbé seniormost in the geeder
category namgly Tak Assistant(is_entitled to be promotede.
Since there was no adVerse remérk hé ought to have been
selected" by ‘the DPC whlch met in July. 1989. ‘But to hi#
in l»//
‘surprise/the order promoting and appointlng DOS Level I §
dateﬁ 31.7. 89 (Annexure-B) his name was not included.
Tt is stated that no reversion is necessary at present
because out qf six persons who have Peeniinc1uded in the
.‘said order Annexﬁre-B, onivamt. Vijayalakshmi and
.Prasannaa, item Nqs; 2 & 4 havejéined-the ﬁroﬁoted poste.
Tﬁe rest accor?ing to the aﬁgligant havé opted to join the
post ofvinSpéctorg,"So therg isvsufficient vacancy for
aécommodating him.
3.- The applicanf is challenging bothTAnnexure-B & C
orders mainly on the gromnd that he being the seniormost
in the feeder’ category,is eligible to be selected by the
' and

Departmental PrOmotion Committee/ he ought to have been

selected and included in the Annexure-B list. The



according to him,: V
,order Annexure-C/was passed reverting him to the post of

. Tax Ass;Stant only because of malafide as alleged in

ground '¢' of the application;

4. We_havevheard argﬁments of the learned counselvfor
the applicant and the SCGSC. Immediately after the'
admission,‘the‘reSpondents have filed a statement
disclosing the'details about-the availabili;y,of the
vacancy in the cadre‘of DOS“Level II. The thifd respondent
scbmifted‘in the-statement‘that ooﬁ of the s}x persons
included in the Aﬁﬁekure.a'list,ohly fhree bave accepted
and othefs have-deciined their promotion.’ Buth§n the'place
of the thfee vacaccies another three Tax Assistants have
elready.been prbmoted and posted as per order 109/89 dated
7.9.89 and there is no v3cancy to accommodate the appllcant.
It was also stated that

/in view of the finding of the DPC, it is not possible to
allow the applicant to‘continde>to work as DOS Level II on
ad hoc basis. |

4, The leérned S5CGSC eubmitted ét the time of the
argumept that the DPC ﬁhich met on 27.7f89 for filling up
oflthe vacancCy in‘tbe‘grade of DOS Level II, tﬁe applicant's
case-was,?lso considered for‘p;ométioh_butthe_DPG found
the apolicant nOﬁ,fit for promotion. Hence, h;s name was
not‘included in the list of persons promoted as per
Annexure 'B'?order. The applicant was holaing the.post of

- DOS Level II only on ad hoc basis and since he was not ’

'founa fit for oromotion by the DPC they were compelled to
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fi1l up the‘existing vacancy by promoting persons who have
_been found fit for promotion byvthe DPC,

5. The learned SCGSC has made available to us the files
~ = N {
of the DPC for ou? perusal. Accordingly, we have gone L

throgh‘the same and we do noﬁbfind any i:regularity or
111egélitf in.the‘matter of selection aﬂd tﬂe preparation
of the list of persons to be promoﬁéd as DOS Leve; II.

As perifhe existing'inétructions, the D?C‘éhould consider
the suitability éf officers fo;pr§motiog on the basis of
‘their servige :eébrds with pa:ticular refere§cevto the CRs
for a périod 6f five yea£s precegdiné the seiéctiqn. The
applicant's CRS were also pe:uSed. !Since he béé aﬁ ad&erse
‘entry in the CRs for the year 1984, he was not found -:fit
and this adverse entry according‘té tbe third r¢5ponéent
hadn.alreédy been brought‘to thevnotice‘of thevapplicant,
;.' ©.-The jﬁrisd;ction of‘this‘Tribunal»to ipterfe%e ﬁith'
afhif and proper decision of th? DPC;isfvery limited. It

has been held by the Kerala High Court in State of Kerala
g Kerala

Vs. Krishnan Namboodiri and others (ILR 1977 (2)/678)

as follows:

®» Indeed, Ext. P-l had delimited the criterion for
selection as the confidential reports. These were
examined by the Committee, the éntries were
serutinised and commented upon in the impugned
orders, and the inferences and conclusions from
these entries were drawn by the Committee. It
was on such overall assessment that the impugned
orddrs were passed. It was not within the
province of this court in proceedings under
Article 226 to weigh or to balance the entries
in the confidential records or to reconcile the -
apparently conflicting effect of the entries or
portions thereof. We are clearly of the view that
the learned Judge overstepped the limits for
interference under Article 226 with the Committee's
assessment and conclusion.” ,
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7. With regard to the allegations of malafides in
ground ‘C' though there is»go‘specifié denial, the respondents
submitted_that a fair aﬁd proper selection ﬁa§ been maée by
the ﬁPC after conéidering the case of the applicant also.
'.ThekDPC fdﬁng him not fit for the~promotioﬁ. Hence, the
.//respondents were not able to,promote him. On going through
the averments'in éhe application, we feeithat.there is no
specific allegation of maiafide against the DPC. The
'applicant has not even made the bPC algéfﬁy in this
éroceedings. Moreover,_the applicant has not éited\any
spec;ficlinsténce in suppért,of the allegation in ground fC;.
The bﬁrdgn is very heavy on thé part of the applicantlto
gétaﬁlish a pléa of malafides. But we feel that the vague
allegatidns couched inhwide fdrms maybnot be help%ul to
the épplicaaf'to_pérsuadé'us tq_gp into the matter in depth.
The Supreme Court has time and\again heid in.variods cases
that ,tﬁe‘allégation of'malafideé must be‘specific and
.pointed_Supporfed by evidence and materials. The observations
in the folidwing:two decisions WQuld be uéeful for seference
in this connection. in Express N;wsﬁapers Pvt.thd, and
-oﬁhers V..Uhion of india’and.pthers (AIﬁ'1986 SC 872) the
couft held as followsé

e

"This does not mean that Vague allegations of malafide
are enough to dislodge the burden resting on the
personsS who makes the same though what is required
in this connection is not a proof to the hilt, as
held in Barium Chemicals Ltd. V. Company Law Board,
(AIR 1967 SC 295) the abuse of authoriy must appear
to be reasonably probable."



-6 =
Again the Supreme Court reiterated theASame view in Hem ILall
Bhandari V. State of Sikkim and others (AIR 1987 SC 762) as

‘follows:

"The petitioner has made various allegations of malafides
against the Chief Minister of Sikkim. These
"allegations are not supported by any acceptable
evidence. Therefore, we do not propose to consider
them. Much was made of the fact that the Chief
Minister has not filed a counter affidavit himself
denying the allegations. According to us it is not
necessary since the allegations are wide in nature

and are bereft of details. We do not think it-
necessary in 2all cases to call upon persons placed

in high positions to controvert allegations made
against them by filing affidavits unless the
allegations are specific, pointed and necessary.

to be controverted. We, therefore, propose to
confine ourselves purely to the question whether

there has been a violation of the mandatory provisioms
contained in S.8 of the Act, or not."

8.‘ The épplicant has no case that therDPC has committed
an? irregulafity in -the matter of seiection even though he
Zmemorandum dated 10.3.89 of the Deptt. of Personnelo'%>/
“has r&iséd certain contentions based on Annexure 'D'/ He
. contended that there is violation of the procedqre 1n the‘
evaluatioh of éR 5y the DPC, by nct‘following the method
»pnescribed for n&n-selection post as prescribed in
Annexure-D'. We are not very much impressed bylthe
submission made by the learned counsel for the applicant.
We have examined the DPC files. There 1s no procedural
1rregu1ariti¢s'as alleged by the counsel for the applicant.
Theapplicant9s,ga9e has been duly CQASidéred by the DEC
held in July, 1984Vsttiét1y in accordance with'éhe Rules
and he wés not found °‘fit' for Seing considered for
prémotion in view of the adverse entry in the'year 1984 as
indicated abovelfand this is very clear ﬁromvthe proceedings
of the DPC, Hénce, there is noAsubStance in the allegation

of malafides.
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9. '6n £ﬁe facts and circumstances of the cééé,‘we see
no merit in this 'ap'piicétion and it is 'ua)vo_leA to be dismissed.
Accoﬁdinglf; ﬁg_aismissﬁthe app;;cat;on:‘buﬁ Qithoug éhy |

order as to costs.

- @\;/@"jvﬁ it - Iéqf o
(N.. Dharmmacan) , (N« V. Krishnan) - i
Judicial Member T - Administrative Member




