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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' ERNAKULAM BENCH

0. A. No. - '
_No. 457/91 AR5

DATE OF DECISION 28.9.1992

Mr P Ponnappan

Applicant ¥¥

Mr K. Ramakumar Advocate for the Applicant )

Versus
" Chairman, IndﬂStrial Canteen, Respon'dent (s)

Base Repair Organisation, Kochi
& another.

Mr W Sidharthan, ACGSC

Advocate for the Respondent (s)

CORAM :

has prayed that the order dated 7.3,1991 (Annexure C)

The Hon'ble Mr. SP Muker ji - Vice Chairman

. % .

The Hon'ble Mr. AV Haridasan = Judicial Member
1. Whether Reporters of local papers may be allowed to see the Judgement ? &,
2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see t m’ copy of the Judgement?%
4, 4

To be circulated to all Benches of the Tribunal ? W 3
JUDGEMENT

- ( Hon'ble Shri AV Haridasan, M )

In this application filed under Section 19 of the

Administrative Tribunals Act, the applicant Shri P Ponnappan,

y

of. the 2nd respondent terminating tﬁe services of the

_applicant as Assistant Saléﬁan,in the Industrial Canteen

with sPPect Prom the same date may be quashed, that it may
be declared that the applicant is eligible to be regularised
as Saleaman with effect from the date from which his juniors

have been reqularised and for a direction to the respondents
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to reinstate him in. service as Assistant Salesman Casual
and retain him in service till such time he is regularised

as Salgsman; The material averments in the application

can be;briefly'stated as thus:-

2. ?The_applicént was appointed as Assistaqt Salesman

! on a casual basis
in the Industrial Canteen on 26.7.1982/under the Base

Repairéﬂrganisation‘in the Naval Base, Kochi. So far, in

the past, the vacancies of Salesman uvere being filled by
absorptinn of casual Agsstt Salesmen based on tbeir seniority
in theicasual service. UWhile so, as against this practice,
when tha Naval authorities decided to fill up the postsof
Salesmén through Employment Exchange by notification, the
applicént along with 4 others fPiled OAK 324/87 for a dgclara-
tion that they are entitled to be permanently absorbed in
service and for a direction to regularise them. O0AK 324/87
was di;posed of by order dated 30.10.89 allouwing the
applicstian to the limited extent of directing the respondents
that tﬁe applicants therein should aléo pe considered like
those sponsored by the Employment Exchange for the post of
Salesmén in vieu-af the long and continuous service though

in a céseal capacity ﬁut in by them and in view of the

Governéent of India's declared policy of absorption of

pasual%employees.through decasualisation scheme provided

they agply for the post within a period of ene‘month and
|

providéd they are otherwise eligible for appointment to the

posts of Salesman. It was further directed that as far as
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age restriction was concerned, the peried of service put

in by them as casual Assistant Salesmen should be deducted
froam their age as on the chucial date notified for appoint-
ment as Salesmen. Though the respondents filed RA 12/90

for a iavieu of the above order, the Review Application

was dismissed. On the basis of the direction contained

in the'judgemeﬁt of the Tribunal in BAK 324/87, the applicant;
submitted an application to the 2nd respondent praying

for regularisation. On 7.3.1991, the ahplicant and others
were calléd upon to attend an interview. The applicant
attended it. On the very same date, uithout declaring the
result of the intervieﬁ, the 2nd respondent issued the
impugned order at Annexure C terminating the services oé

the applicant while other employees similarly situated like
him and who had.enterad into service later .than the applicént,
vere retained in service. As there is no shortage of work

in the establishment warranting the termination of the
sarvicés of the applicant, the termination of @;ggservices‘
after such a lbng period without compliance with the provisions
of the Industrial Disputes Act retaining his juniors is
arbitrary, illegal and opposed to the provisions of Articles
14,16 & 21 of the Constitution of India. Since the vacancies
in the post of Salesman were filled under decasualisation
acheme; the apblicant cannot be discriminated under ;ny
circumstance imposing any new conditions of eligibility

other than the question of medical fitness. The Hon'ble

Supreme Court has in 1990 (1) SCC 361 held that once
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appointments were made as ¢)daily rated workers and they
wvere allowed to work for a considerably long time, it would
be unjust to deny them confirmation in the respective posts
on the ground that they lack the prescribed educational
qualifications. In 1990 (2) SCC 396 alsc the Hon'ble Supreme
Court has held that "no examination but physical infirmity
shall mainly be the test of suitability” for regularisation
~after long years of service. In view of the above decision
of thé Han'ble.Suprewe Court, the applicant canteasjthat
termination of his services refusing regularisation and
retaining his juniors in sérvice without compliance with
the provisions of the ID Act is wholly unjustifiéd. It

is in th@g@background that the applicant has filed this

application.

3. In the reply statement, the respondents have

raised mainly the following contentions:-

4, As the applicant was not appointed to any post
sanctioned b} the Government and)as he was not paid from

the Government funds, but from the centributions from
supervisory staff, the applicant has no right to approach
this Tribunal'for any réliefﬁ (7 Ehe applicant is not
entitled to invoke the jurisdiction of this Trihqulﬁggg

the alleged violation of the provisions of ID Act as the
Full Banch of this Tribunal had held that the Administrative

being substitute of the authority

Tribunal{xxxx:
t

constituted under the ID Act, the Tribunal does not
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exercise’concurrent jurisdiction with those authorities

in regard tq_matters covered by that Act and that those

who are aggrieved by infrinsé?ent of the provisions of the

ID Act have to Pirst exhaust the remedy provided under

the said Act before the forum prescribed under the Act. The
directibn contained in the final order in 0AK 324/87 was

that the applicants should be considered like those sponsored
by the;Empinyment Exchange for the post of Salesﬁan provided
they applied for the post giving all their particulars

within a period of one month from the date of the order and
provided also that they were otherwise eligible for appoint-
ment to the post of Salesman. Pursuant to the above directiom
all the 5 applicants in‘BR§r324/87 were called for an
intervieu and considered along with the candidates sponsored
by the Employment Exchange andigxzx the applicant was not
selected because he did not posses the requisite educationai
qualification prescribed in the Recruitment Rules. The
remaining applicants in OAK 324/87 uere appointed as Salesmen
as they were qualified and were found fit in all respects

in accordance with'the Rules. Therefore, there is no merit
in the contention of the applicant thét he has been discrimi-
nated against. As per the Recruitment Rules dated 23.8.85,
the educational qualification prescribed is 8th standard
while the applicant has studied only upto 2nd standard.
Therefore, the applicant is not eligible to be appointed as
Salgsman. As the applicant was not qualified for appointment

to the post, his services had to be terminated and accordingly
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by the impugned order, the services of the applicant were
terminafed issuing necessary notice and offering due compen-
sation. Therefore, the contention in the application that
the termination of the applicant's services is in violation
of the provisions of ID Act and Articles 14 & 16 of the

which is
Constitution, is baseless. The application/devoid of any

o

merit:lies, therefore, to be dismissed.

S. In the rejoinder filed by the applicant, it has been
contended that the qualification prescribed for the post

of Saleshan in the Recrﬁitment Rules framed only in the
year 1985 cannot be insisted upon in his case sinqe he has
been ﬁaken in as a casual‘mazdoor in the year 1982 and as
the practice which was followed in the establishment was

to fillvthe regular vacancies of Salesman by ahsurbing the
casual mazdoors without considering their educational
qualification. He has also contended that as following

the direction issued by the Hon'ble Supreme Court in
several rulings, the Government of India has been absorbing
casual labourers engaged in various Departments in regular
service eﬁen though they did not possessﬂthe educational
qualification prescribed in the Recruitment Rules,'the
decisibn of the 2nd respondent that the appliqant'cannot

be so absorbed, is unsustainable.

6. -‘Ue have carefully perused the pleadings and documents

and have also heard the arguments of the learned counsel
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on sither side. The learned counsel for the respondents
argued that as the applicant was never appointed to a post
and was never paid out of the Govermment funds, he is not
entitled to invoke the jurisdiction of this Tribunal. In
support of this argument, the learned counsel invited our
attention to ;he decisions of this Bench of the Tribumal

in OA 170/86 and in OA Nos.308/90, 309/90 and 312/96. In
these cases it was held that as the applicants therein were
not paid from the Government funds, they could not bé consi-
dered as employees of the Government and that they were not
entitled to make # applicatiorg before this Tribunal. But
the faﬁts of this caseéggi;rely different from the cases
referred to by the learned counsel for the resﬁondenta. The
impugned order at Annexure C itself would indicate that
the'appiicant was an employee, an‘Assistant Salesman,.in

- the Industrial Canteen. 1If, as contended by the respondents,
in the reply statement, the applicant was engaged by the
Chéirman of the Canteen Committee on his oun as private
servant and was paid from the funds collected from the
sypervisory staff, the 2nd respandgnt would not have
described the applicant as Assistant Salesman in the Industrial
Canteen in the impugned order at Annexure C. No material
has been produced before us to show that the payments to

the applicant were made from out of the contributions and
not from the Government funds. That apart, this very same
Bench of the Tribunmal had in OAK 324/87 to which the

applicant and the respondents were parties, considered the
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qaestioé of jurisdiction and the maintajfnability of the
applicatian and held in'favour of the applicant. Therefore,'
the contention of the respondents that the applicant has
no right to invoke the jurisdiction of the Tribuﬁal has to be

rejected.

7. The learned cauﬁsel for the respondents further
arqued that ;n Padmavalley etc stc v. CPUD and others,
1991 (1) SLR 245, a Pull Bench of this Tribunal has held
that as the Administrative Tribunal is not a substitute
for the authorities constituted under the Inqustrial Bisputes
Act and hence the Administrative Tribunal does not exercise
concurrgnt jurisdiction with those authorities in regérd
to mattérs covered by the.Act'and that the applicantsgggzk
relief dnder the provisions of the 1D Act‘must ordinarily
exhaust»tbe remedies available under the Act and, therefore,
this application éhalleaging the termination of the services
of the applicant on the ground of violation of thé provisions
of the £8 Act ig not maintainable. Buf in the same decision,
the Full Bench had observed that the pouers of the Administrative

those ,
Tribumnal are the same as ﬁﬁgp of the High Court under Article
226 of the Constitution and the exercise of that discretionary
power would depend upon the Pacts and circdmstances of each
caséiﬂaé well as on the principles laid down in the case of
ROHTAS Industries. Challeﬁging the termination of the

. . -

services of the applicant, it would have been open ﬁgf the

applicant to approach the conciliatory machinery under the

ID Act and ultimately the Labour Court if the { 3pPEAS
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government had chosen to refér the .
Q/\éjﬁi@ﬁﬁitfaﬁ%’underﬁection 10 of the ID Act. This,in the facts

and circumstances of the case where the applicant has been
abruptly thrown out of employment which he was holding for
nearly a decade is not an equally efficacious remedy.

Therefore, in these circumstances, we are of the view that

rightly .
this Tribunal had/admitted the application considering the

peculiar circumstances of the case and that the contention
of the respondents that this Tribunal has ne jurisdiction

to entertain the application has only to be rejected.

8. The applicant has challenged the validity of the
order at Annexure C terminating his services with effect
from the date of thé order on the ground that the provisions
of the ID Act have been grossely violated in terminating

his services without paying him compensation and notice

pay as required under Section 25F of the ID Act. Section

25F of the ID Act reads as follows:-

"No workman employed in any industry who has
been in continuous service for not less than
one year under an employer shall be retrenched
by that employer until--

(a) the workman has been given one months's
notice in writing indicating the reasons for
retrenchment and the period of notice has
expired, or the workman has been paid in lieu
of such notice, wages for the period of notice;

(b) the workman has been paid, at the time of
retrenchment, compensation which shall be
equivalent to fifteen days' average pay - ‘for
every completed year of continuous service  or
any part thereof in excess of six months; and

(c) notice in the prescribed manner is served

on the appropriate Government or such authority
as may be specified by the appropriate Government
by notification in the 0fficial Gazette.

/ ceessescss 10
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It is evident from the pleadings that the applicant has
been continuously in service sihce 26.7.1982 till 7.3.91
on which date his services were terminated. The impugned

order at Annexure C reads as follous:-

"You are hereby informed that your services as
‘Assistant Salesman in the Industrial Canteen
will stand terminated with ePfect from PM

07 Mar. 1991,

2. You will be paid compensation as notice pay
as admissible under Section 25F of the Indust-
rial Disputes Act, 1947."

Referring to paragraph 2 of the impuéned order, the learned
counsel for the'respondents argued that as the respondent5
have offered to pay compensation and notice pay, as required
under Section 25F of the ID Act, the contention of the
-applicant that fhe praviéions of Section 25F have been
violated,, is baseless. Though it is stated in the 2nd

para of the impugned order at Annexure C that the applicaﬁt
would be paid compensation as notice pay as admissible under
Section 25F of the ID Act, there is no indication as to

when the amount would be paid and what amount would be

paid, A statement that the applicant would be paid compen-
sation and notice pay is not the same as paying the compen-
sation and notice pay as required under Section ZSF. The
amount of compensation calculated as mentioned in clause (b)
of Section 25F and the notice pay should be actually tendered
'along with the order of retrenchment. That has not been
done in this case. Therefore, we are of the view that the

impugned order at Annexure C has been issued without strictly

{\,\/ . 00...000011{
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complying with the mandatory provisions of Section 25F of
the ID Act. On that ground, the impugned order at Annexure

C is liable to be gquashed.

9. The applicant has averred in the_applicatien-that
the actian of the respondents in not regularising him as
Salesman while persons who are junior to him have been
regularly appointed, amounts to hostile discrimination and
has praQed that it may be declared that he is eligible to
be regularised as Salesman on the date on which his juniors
vere reQularised. It is an admitted case that four other
personsjwho were working as Assistant Salesmen like him
and who were also co-petitioners with him in OAK 324/87
have been regularly appointed as Salesmeén. The averment
made in the application that those who were so regularised
were junior to the applicant as casual labourers also is
not specifically disputed. The respondents seek to jﬁsfify
the non-gelection of the applicant on the ground that he
does ﬁot posseéé the educational qualifications prescribed
in the Recruitment Rules for the post of Salesman. The
selectian and appointment of other persons mentioned in the

application is sought'to be justified on the ground that

they‘saﬁisfied the eligibility criterie and were found

suitable for appointment. Annexure R2 is a copy of the

Recruitment Rules Por the post of Salesman/Vendér published

on 23.34@5. The educational qualification prescribed for
the post is Bth standard. Admittedly, the applicant had

studied only upto 2nd standard. The contention of the

(L/ c-.'ooooc12



respondents, therefore, that the applicant does not possess
the educational qualification pfescribed in the Recruitment
Rules, is found to be true. But the lgarned counsel for

the applicant argue& that as the applicant has baen dischar-

ging tae duties of Salesman though actually called Assistant

the -
Salesman, %it;&other three persons xx¥
‘ considering

right from the year 1982,/the practical experience gained

M
by him by discharging the functions of the post and the

Pact that at the time when he was initially engaged as a

casual Assistant Salesman, the lack of educational qualifica-

tion was not considered as an ineligibility, ﬁhe respondents
should have relaxed the standard of educational qualification
in his case and appointed him on a regular basis. In this
connection, the learned counsel for the applicant invited

our atﬂention to‘the-follaming observation of the Hon'ble
Supreme Court in Bhagwati Devi and othefs v. Delhi State

Mineral Development Corperation, (1990) 1 SCC 361;-

"The main controversy centres round the question
whether some petitioners are possessed of the '
requisite qualifications to hold the posts so as
to entitle them to be confirmed in the respective
posts held by them. The indisputable facts are
that the petitioners were appointed between the
pericd 1983 and 1986 ever since, they have been
working and have gained sufficient experience in
the actual discharge of duties attached to the
posts held by them. Practical experience would
always aid the person to effectively discharge
the duties and is a sure gquide to assess the
suitability. The initial minimum educational
qualification prescribed for the diffesrent posts
is undoubtedly a factor to be reckoned with,

but it is so at the time of the initial entry
into the service. Once the appointments were
made as daily rated workers and they were alloued
to vork for a considerable length of time, it
would be hard and harsh to deny them the confir-
mation in the respective posts on the ground that

‘.000'.013
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they lack the prescribed educational qualifications.
In our view, three years' experience, ignoring arti-
ficial break in service for short period/periods
created by the respondents, in the circumstances,
would be sufficient for confirmation.”

Relying on the above observation, the learned counsel arqued
that the fact that the applicant has been satisfactorily
diascharging the duties of Salesman ever since 1982 though
actually called Aasistaat'Salesmgn_taking into account the
fact that the duties of Salesmaﬁ involve only vending foﬁd
materials in the canteeﬁ, the respondents should have
considered his long experience as a substitute for the
educationél qualification and regularised him. The learned
counsel invited our attention to Annexure C and D, the
minutes of the proceedings of the JCM meetings dated 29th
September, 1984 and 22nd September, 1985 respectively in
which the question of absorption of casual employees in

the Industrial Canteen were discussed. It is seen from
Annexure D that the Goverﬁmant had approved absorption of

5 casual employees in the Industrial Canteen who uere ehployed
'prior to 25th July, 1981. The learned counsel submitted
that till the Recruitment Rules were framed in 1985, the
formal education upto 8th standard was not considered as

an essential qualification for appointment to the post of
Salesman and that vhile ffaming the Recruitment Rules, a
provision which would make persons serving on casual basis
ineligible to hold the post should not have been made. There
is no merit in this argument because it is the prerogative
of the Department to prescribe the educational qualification

necessary for a post. But the Government has got the

" U
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authority and pouwer to grant relaxation in favour of any
specified class of persons and it is open for the Government
to relax the educational qualification in their case if the
Government are satisfied that it is necessary to do so. The
Chairman, Industrial Canteen, the 1st respondent or the 2nd
:eSpondent, the Canteen Superintendent, may not probably be
Qested uitﬁ this authority. So, the non-selection of the
applicant for the reason that he did not possess the
educational qualification cannot be considered to be arbitrary,
but the 2nd respondent should have in the peculiar circum-
stances of thg case and considering the long experience of
the applicant, addressed the Government seeking clarification
as to whether the requirement of educatiomal qualification

in tﬁe case of the applicant who has been serving the
establishment as a casual Assistant Salesman for a considerably
long time can be relaxed. Therefore, we are of the view

that the interest of justice would be met if the reépondents
are directed to refer the matter to the appropriate authority
for consideration of relaxation of the required-standard of
educational qualification in the case of t he applicant and -
if concurrence is ebtained to consider the applicant for

regular appointment as Salesman.

10. In the result, the impugned order at Annexure C
terminating the se:vices of the applicant without complying
with the provisions of Section 25F of The Industrial Disputes

Act, 1947, is quashed. The respondents are directed to

i B
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reinstate the applicant in service as casual Assistant
Salesman forthuwith and to pay him full back wages for the
periad for which he was kept out of service. The respondents
are a;so directed to refer the question whether the require-
ment of prescribed educational qualification in the case

of thé applicant can be relaxed in view of the fact that

he has been serwing the establishment as casual | Assistant
Salesqan from 1982 ﬁnwards and if Fhe appropriate authority
is pléased to grant such a relaxation, to consider the
‘applicant for regular éppointment as a Salesman in an
existibg vacancy and if no vacancy exists, in the next
a:isin@ vacancy. Action on the above lines maf be completed
uithin:a period ofthree months from the date of receipt

of a copy of this order.

1. & here is no rdar as to costs. ) o~
| ‘ | 527 -(—
( AV HARIDASAN ) - ( SP MUKER3I )

JUDICIAL MEMBER ~ VICE CHAIRMAN

28.9.1992.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
. ERNAKULAM BENCH

Contempt Petition (Civil)
No,88/1993

preie in .
O,A, _457/1991

Date of Decisions 22,6,93
P.T. Ponnappan . +e Petitioner

‘M/s K,Ramakamar & 4 -
VR Ramachandran Nair... Advocate for petitioner

Verss

1. A.V.Varghese, Chairman
Industrial Canteen, NE&RY,

2, Commodore T, I.Punnan
Commodore Superindént :
Naval Bage, Bochine4, oo Respondents

Mr. George CP'margkan, SCGSC .. Advocate for respondenta
CORAM | |

THE HON'BLE MR.JUSTICE C. SANKARAN NAIR, VICE CHAIRMAN
THE HON®'BLE MR, R.RANGARAJAN, ADMINISTRATIVE MEMBER

C. sankaran Vair (3), Vice chairman

Applicant alleges qisobedience of the

* judgment of this Tribunaljdated 28.9,92, Several
n,directions were issued, Applicant admits that except
' one direction, the rest have been complied. That

direction is to "refer the question whether the

r;quiremeﬁt.of prescribed educational qualification

can be relaxed..." Applicanﬁ is not in a posgition

to say whether the respondents have made a reference
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of not, He could have ascertained ‘this fact

from the respondents before alleging contempt.

The basic ingredients must be satisfied befom

an application in contempt is filed.

2'.: | We disniss t‘he'applic'ation as premature:

<

without: expressing any opinion on the merits.

(V\/% | '.hcy« Dce;«m;;.;

R. RANGARATAN C. SANKARAN NAIR (J)
ADMINISTRATIVE MEMBER VICE CHAIRMAN

Dated 22nd June,1993 .



