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~ JUDGEMENT

(Shri S.P.Mukeriji, Vice Chairman)

In this application dated 7.6.90 the applicant ;who has been
working as an Uppef Division Clerk (UDC) in the office of the Garri-
son Engineer, under the Chief Engineer, Southern Naval Command,

Cochin has prayed that the impugned movement order dated 7th May,

1990 at Annexure-II transferring him from Cochin to Vasco should

be set aside, The brief facts of the case are as follows:
2, After working in Bombay for 18 years from 1961 to 1979
the applicant was transferred to Cochin in 1979 at his request and

he served there upto 1983. In 1983 he was transferred to Port Blair

to complete his tenure postings at diff%ﬁ'_gplaces. On completion

of his tenure service, he was posted to Cochin and he took over

there on -18.7.85, Wﬁ'e’rﬂhe applicant was ordered to be posted at Vagco
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by the letter dated 15.2,90 which was not given td him, he filed

a represéntation against the posting on 14.3.90, but instead of replying

to his representation, the impugned movement order dated 7.5.90

‘was passed. The applicant has argued that in accordance with the

guidelines at Annexure-Ill, since he is "reaching the age of 55 years)
he should not have been transferred from Cochin whxch was the station
of his choice., His date of birth bemg 30th April 1936, he entered
into the 55th year in April 1990, The posting order” was passed on
15..2.90. He has also‘ pointed out his domestic problems about his
suffering from ¢ H‘ermé and Peptic ulcer and his brother being a patnent
of Cancer and meﬁ/ education of his children liable to suffer at Vasco.

He has indicated that one V.Sudarsanan, Supervisor Grade I, has been

allowed to remain in Cochin even though his stay at Cochin has been

since 1983, He has also .stated the cases of 2 UDCs, Shri Hameed

and Smt. Job, who have not been moved even though the1 ir” posting
orders were issued in May 1988. He has argued that by hi:/transfer
toc Vasco he is being discriminated. His emoluments also would fall
on his posting to Vasco. .He has stated that his posting to Vasco
is not due .to’ eXigencies' of service as in his post of UDC special
skill is not necessary. He has invoked compassion for his posting

at Cochin,

3. ' According to the respondents, the applicant (7 completed only

_54;years of age on 29th April 1990 and thus he cannot claim exem-

ption from posting on the plea of reaching 55 years. Since he had
corﬁpleted more than 4 years of service in Cochin which was his
chonce station, he cannot challenge his transfer to Vasco now. They
have clanfled that on posting to Cochin from various t‘gnure _/Lszatxons

18 UDCs beccame surplus and 14 UDCs out of 18 who had stayed

for maximum period were ordered to be posted out of Cochin, The

applicant figures at No.6 in the list of such 14 UDCs thus posted:
7 persons who had served for lesser periods in Cochin have alsc??eéoved
out and accordingly the applicant cannot claim exemption. His repre-
sentation of March 1990 was considered and rejected. They have
stressed that the applicant was posted at Vasco because of admini-

chin
strative exigencies as other UDCs who are returnmg_ from tenure
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stations had to be accommodated. Regarding Shri Sudarsanan, they
have stated that he had cdmpl'eted 54 years on 21.3,90 and was running
55 years at the time of the impugned order. Shri Hameed stands
posted at Vizag., He represented but the Chief Engineer has intimated
‘that he has to be moved and orders have been issued to move him
immediately, . Regarding Smt. Job, she had been allowed to stay
because Qf'the education of hér children till 3Ist May 1990 and
she is élso to b(;, moved shortly. |
4. - In the rejoinder, the applicant has stated that both Shri
" Sudarsanan and he were running S55th year in April 1990, but Shri
Sudarsanan has been retained at Coéhin' even though he was posted
here on 17.1.83, whéreaé the applicant came to Cochin on 18.7.85.
Regarding Shri Hameed and Smt, Job, he has stated that inspite
of orders of transfer, they are still working at Cochin.
5. We have heard the arguments of the learned counsel for
both the 'par‘ties and gone through the aocuments carefully, So far
as the guidelines are concerned, it is stated that "persons reaéhing
.the age of 55 years or over should not be transferred expect at their
own request......" In OAK 317/87, by the order dated. 21.12.87
to which one of us was a party, it was held that only after one has
reached 'the age of 55 years one cén avail of the benefit of the afore-
vséid guidelines. Since the applicant's date of birth is 30.4,1936, he
can avail of this benefit only after 30.4.1991 and not earlier. However,
the applicant is quite justified in alleging discrimination on the ground
that Shri Sudarsanan who is also running 55th year like him when
~ the movément order was passed, cannot be retained in Cochin and
the applicant transferred when Shri Sudarsanan had been posted at
- Cochin more fhan two years earlier on 17.1.83 than the applicant's
joining at Cochin on 18.7.85. We feel that once two candidates are
found to be equaliy liable to be transferred as in this case, the one
| with longer period of stay has to go first. The difference in age
between the two of less than 2 months cannot', to our mind, give

%;?// an advantage to Shri Sudarsanan who has been at Cochin for a period
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exceeding that of the applicant's stay by more than 2 years, There
is some dithering in transferring Shri Hameed and Smt. Job also
in whose cases, according to the respondents themselves, decision
to transfer them have already been taken but they have been allowed
to stay at Cochin. However, since neither Shri Sudarsanan nor Shri

Hameed or Smt. Job has been impleaded as respondents, no direction

can be given in this ;;case.%f/ by which they are likely to be affected.

[V

‘As, however, the impugned order of applicant's transfer to Vasco

sufferg from obvious discrimination, we close this applicafion with
the direction that the impugned movement order should be kept in
abeyance sob long as Shri Sudar,sanén, Shri Hameed and Smt. Job remain
posted at Cochin.

There will be order as to costs.
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