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This case unfolds/unfortunate story of a lou paid

1

Railway employee who happened to become unemploysd with the

compulsion to approach this Tribunal for the second time

to secure justice

of the respondents,

2,

and his lost job due to the illegal actions

Originally when the applicant uas'unilaterallylfound'

a0 b

by the respondenfgamedically unfit for all purposes, they

-

have taken the drastic action of termination of his services

757/86 which was heard and disposed.of by the Tribunal on

17.2.89,

Ly

after adverting to two important dacisiqns‘on the

Then the applicant filed 0,A



’2..,

question reported in S.K.Sisodia vs. Union of India

and others, 1988(2) ATC 852 and P,G,Varghese vs. Union

of India and others, 1988(2) SLJ CAT 697 with the finding

and directions that in fhe circumstances of the cass,

the termination order is bad and illegal and that

the respondents would take approhriate legal action

on the basis of the medical report after giving the

_.applicant due notice and hearing. The operativé portion

of the judgment reads as follous:-

3.

- MIn the facts and circumstances discussed above

we set aside the impugned order of termination
and direct that the respondents should take
such action as is warranted on ths basis of
medical report after giving due notice to

the applicant and after hearing his object-
ions in that regard". ‘

Pursuant to the above judgment, Annexure-B

notice has been issued by the respondents which reads

as followsi=

4,

%Your services have already been terminated o
vide this office order No.12/CN/TCR/86 (No.P.407/
CN/TCR/CL dated 19.9.86) being found medically
unfit in all classses,

" As per the order dated 17,2.,198S of
Central Administrative Tribumal,Ernakulam Bench
in Original Application No.757/86, you are
hereby given one month's notice to show causs
why your services should not be terminated
vith effect from 19,9,1986 as stated above
on the following grounds: :

1. You have been found medically unfit in
" all classes vide DMO/SRR Certificate No.
089266/45/C dated 9.,9,1986/12.9.86
(copy enclosed) S
2. You cannot be accommodated in any post
at all on account of the medical unfitness
in all classes 1 of para 2302 of .the

Indian Railway Establishment Manual,

3. Your reply should reach this office within
7 days from the date of receipt of this
notice.,® - :

Th?/éﬁblicant submitted his objection which
P ,-4) O(:‘)Q .

Lt Ve . ,
{6 produced as Annexure R=3(a) along with the counter

i

7
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affidavit in whih the applicant h'as specifically

stated thét he'is fit for works and prepared to undergo

a re-medical examination to establish his fitness for
éngagement under the Railways.,  Without bobsidering his
fequest in thé objéction the respondents passed the

self same order éf confirming the original termination
which is the ihpUgned'order aﬁﬁAnnexure-C. The termination
on the basis of the otiginal medical certificate u;é.F

1986 has .been confirmed,

5. The applicént hés now approached this Tribunal
for the second time‘challenging the termiﬁation. He has
raised the following contentions:

i) the respondents have not complied with the

directions of the Tribunal

ii) The notice issuedto him after Annexure-A
judgment is illegal and there is no consider=-
v - ation of the objection filed by him pursuant
to the order of the Tribunal, The impugned
order is illegal and void, A

6. " Though the respbndenté have filed counter
affidavit .and stated that there is compliance of the
~ judgment at Anﬁexure-a, the, records speak otherwise
and there is no indiéatign that.the‘respondents have
understood and }ealised ﬁhavlegai position as S&gﬁﬂgze%'
Eyvus in our eérlief judgment and.acteé in pursuance

‘ we
of the same. Originally when/felt that the actionm of
the reépﬁndents is both in violétién of the provisions
of Raiiuay Establishment Manual and the principles laid

down by the Courts we thought of giving the Railway an

opportunity tolgéfiect their mistake and take legal
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actions and do justice, But our wish was in vain,
They had not dome any thing in the manner as indicated
in the judgment or in the lighﬁ of the observation made

in the body of the judgment.

| (P »b After hearing the arguments of the learned counsel

appearing in this case and perusing the ?ecords‘we are

of #ha_view thét the raspondentsihavé odly made an attampt

to maké others be{ieve thét they h ad complied with the

directions in'Annexura-A judgméqf. fhis is a ca#e in.

uhich an employee was labelled to be unfit'w.eff 19,9,86

presumably on the basis of some medical certifiéafe issued

by the medical wing of the aéiluay.' If actually this

gmpiayee is not suffering from any ailment as indicafed

in the cerfificate, itvwould cause grave injustice .

The case of the applidaht»is that he is_nof suffering

~ from any‘sbrt of serious ailment warranting termination
: . _ | )

of service, Hence it is a fit case where in the interest

of justice he should also be hearq on that issue befors

faking‘Aany action on the basis of this uniiéteral actioﬁ

of examination of the appiicant;s healfh‘condition through

' the medical wing of the Railway and conséquent termination

" of service.

8, , There is no case’for‘the respondents that ths
medical certificate was ever given by the Railway Deptt.

to the applicant, He has also not been informed as to
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what‘is his ailment or wﬁat is the incapacity uhichv
sténdsvin'the way‘of his continuation in service.,

So mth so he is.nét in a position to ansuer‘the‘same

qftef khouing_the real Facts. Eveﬁ in spite of the
direction by this Tribunal in Annexure-A judgment, the
respohdénts haﬁe not gared to give him such an opportunity.
As ind%catea aboVe.when a ﬁerson is declared as unfit

Pér the job unilaterally by the administrative achority

it causes sérious civil gonseQuence for him and it is a
matter to be informed to the concerned employee and his
bieés should be'obtained befqre any adverse action is.
taken against him on that account, At least the méterials
in this behalf should have‘ﬁeen produced béfcre this
Tribunél‘in order to satisfy usvthét the éonberned
employeelis unfit for the 5ob. No,suﬁh materials have

been produced to satisfy us in the instant case,

9. . The noﬁice at Annexure-qﬂissuéd-to the applicant
is very cufious. It shows that ﬁhey have élready decided
to'terminate thé service of the apélicant with effect from
the date of original termination §rder'9iz 19.9.86, becauss
he was found medically unfit from 9,9,86/12.9,.86, This is
no show cause 6o£ica at all as indicated in our judgment

at AnnéxurefA. The objections of the appiicant yas also

not considered, Even in spite of tﬁg fact thét the

. ' e ’ »
applicant has shown his preparjdness to appear before a
‘ _ o
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competent medical authority for being examined and
‘sétisfy the authorities that he is medically fit or‘nut,
the respondents did ﬁot téke any actioﬁ to éxamine the
applicant and‘éatisfy_themselvés as to whether the
- applicant is fit or not for the wprks, Hence'we are
af the opihion that in this case the action taken by the.
respondents>is illegal and violativé of the principles of
natural justice and the impugned order is liable to bs

quashed and we do so,

10, The learnéd counsei.for the applicant brought

to duf notice three decisions repofted in A.Sankara’Reddy
Vs, Chief Medicai DfFicer,Suuthern béntral Railway and
others, 1989(5) SLR 612, méhafaja'Séyajifao University éf
Baroda and others v, R.S Thakar, AIR 1988 éc 2512 and .
Pyare Lal Sharma vs, Managing Dirsctor & ;thérs,1989(3)
SCC 448 and contended that since he has been found to be
’medical;y unfit by the fespoﬁdentSvuithout giviqg him
opportunity of being ﬁaa:d, as indicatéd above and
ﬁerminatedAhis service, the orders ares to be quashed

and he should be reinstated in service with all'baék wages
and other benefits, It is not Hecesséry for u; to go

into these decisions in view of the settled legal position
dn the subject aﬁd An the conclusion we have already

taken in this‘case. As‘the impugned order is found to

'

be illegal and void, the necessary consequence which

5

should follow is that the applicant should be reinstated
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in service but with regard to the question of back wages,

we direct the respondents that the applicant should be

given the financial benefits which were alrsady given
by the respondents to his immediate junior in servics,
as if the applicant has continuous service from 1986

onwards. This will not stand in the way of the respondents

~ from getting the épplicant once again examined by thé

competent'medical board of the Railua£~in accordance with
lau;'after‘his reinstatemsnt in serviée,to satisfy #hat

he is fit enough at presenthto ﬁischarge his officiél duties,
Accordingly we allow the applicétion‘in the above manner,

Thers will be no order as to costs.
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