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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

'Original Application No. 450 of 2008
Thursday, this the 25th day of June, 2009

CORAM:

Hon'ble Mr. George Paracken, Judicial Member
Hon'ble Ms. K. Noorjehan, Administrative Member

P J. Joseph, aged 50 years, S/o. P.M. Joseph,

Gramin Dak Sevak Mail Deliverer, Kythapoyil P.O.,

Kunnamangalam Sub division, Kunnamangalam,

Calicut Postal Division, Residing at Poyyackal,

Kythopoyil P.O., Calicut. A Applicant

(By Advocate ~ Mr. T.C. Govindaswamy)
Versus

1. Union of India, represented by the Secretary
to the Government of India, Ministry of
Communication, New Delhi.

2. The Senior Superintendent of Post Offices,
Calicut Postal Division, Calicut - 673 003,

3. The Postmaster General; Central Region,
Kozhikode. - - S Respondents
(By Advocate — Mr. TPM Ibrahim Khan, SCGSC)
,_ The application having been heard on 25.6.2009, the Tribunal on the
g same day delivered the following:
' ORDER
By Hon'ble Mr. George Paracken, Judicial Member -
The applicant is presently working as a Gramin Dak Sevak (for short
GDS) under the 2nd respondent namely Senior Superintendent of Post
Offices, Calicut Postal Division, Calicut. He belongs to other backward
community. His grievance in this OA relates to refusal on the part of the
respondents to consider him for regular promotion against the existing
. Group-D vacancies in the Calicut Postal Division to which he belongs.
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2. The respondents in their reply have submitted that at present there are
only 11 vacancies in the Calicut Postal Division and the applicant is at
serial No. 59 of the seniority list of GDS and the GDS, till serial No. 35
only have been promoted so far.

3. Both the learned counsel for the parties have, however, agreed that the
present case is covered by the order of this Tribunal in OA No. 312 of 2008
and connected cases - Mr. Ravendran & Ors. Vs. Superintendent, RMS, CT
Division, Kozhikode & Ors. passed on 15.12.2008. The operative part of
the aforesaid order is as under:

"64. In view of the above, all the O.As are allowed in the following
terms. It is declared that there is absolutely no need to seek the
clearance of the Screening Committee to fill up the vacant posts in
various Divisions which are to be filled up from out of GD.S. and
Casual Labourers as per the provisions of the Recruitment Rules,
2002. Respondents are directed to take suitable action in this regard,
so that all the posts, majority of which appear to be already manned
by the G.D.S. themselves working as 'mazdoors'/at extra cost, are duly
filled. In a few cases (e.g. OA 118/2008), the claim of the applicants
is that they should be considered against the vacancies which arose at
that time when they were within fifty years of age. In such cases, if
the applicants and similarly situated persons were within the age limit
as on the date of availability of vacancies, notwithstanding the fact
that they may by now be over aged, their cases should also, if
otherwise found fit, be considered subject, of course, to their being
sufficiently senior for absorption in Group D post. If on the basis of
their seniority, their names could not be considered due to limited
number of vacancies and seniors alone could considered for
appointment against available vacancies, the respective individuals
who could not be considered be informed accordingly. Time
calendared for compliance of this orderis nine months fromthe date
of communication of this order.”

4. In view of the above facts and circumstances of the case, the OA is
allowed. We direct the respondents to consider the case of the app]icant also
for promotion as Group-D in his turn. There shall be no order as to costs.

7'7/1 — L\/\/\/\/\/\N( 2 .

(K. NOORJEHA (GEORGE PARACKEN)
ADMINISTRATIVE MEMBER JUDICIAL MEMBER
L] s A”
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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH |

Original Application No. 312 of 2008

~with O.A.v“Nos.

W

221/08, 402/08, 303/08, 24308, 263/08, 280/08, 314/08, 345/08,
352/08, 357/08, 368/08, 372706, 381/G8, 399/08, 404/08, 405/08, - |
406,08, 407/08, 408/08, 410/08, 412/08, 421/08, 422/08, 436/08,

437708, 463/08, 524/08, 525/08, 560/08, 118/08, 573/08,
~_541/08, 583/08 618/08, 485/08 and 598/08.

Monday, this the 15th day of December, 2008
CORAM: |

HOM'BLEDR.KBS gAdAR, JUDICIAL MEMBER

HON'BLE M8. K ROORIBHAN, ATHAINISTRATIVE MEMBER

1. O.A, NO. 312/2008

1. . Raveendran, 5/o. Sy M. Kuttan,
' Waorking as Gramin Dak savzic Mait ban,
Sub Record Office, RMS, 'CT Division,
Tirur 676 101, Residing at Moothedath House,
PO Meenadathur, {Via} Thanaloor,
Maleopuram - 676 307.

-

A, M. Habeebuliah, Sjo. late M.A. Rahiman,
Working as Gramin Dak Sevak Mail Man, '
sub Record Offlce, RMS, "CT Division,
‘palaldicad, residing at Parisha Manzhi,”

278, Pumbd Engine Road, Olavakikot.

3 M. Manikandan, Sjo. late ¥. Givasankaran Nair, .
warking as Gramin Dak Sevak bdiail Man, : .
sub Record Office, aMS, 'CT Division, - R
pPalaiicad, Residing at Moorkzth House, :
pPre-Cot New Colony; Chedayankalal,
Kanjukade West - 678 623

4. A Zakheer Hussain, Sf0. Iata M.A Rahim,
Working as Gramin Dak gevak Mall Man,.
Sub Record Office, RMS, T Division,
palakicad, Residing at 3/78, mullath House, .
Kunnumpuram, Kalpathy, palaikad.

LT e : K :
S EK R Babu, Sfo. late K. Batakrishnan,
¥ £O0a i £k ramin Dak Savai Mail Man
& Workihgegy =ramin DakK o .
R é?”',ok} Cffice, RMS, ¢ Divislon, _
e ;;i;"Emiakré-g:".-mar=~.’, PO Kuzhunnd,

’
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14.

“V.K, Raveendi'aﬁ, Sio. iata V. K Krishnan,
'Working as Gramin Dak Sevak Mail Man,

Sub Record Office, RMS, 'CT Division,

- Tirur, Residing at Ve!arkand:parambu House,
{PO) B P. Angady, 'ﬁrur, Maiapp.xrdm 676 102

K. Haﬁdasan sfo. ‘!ane Baskaran Nair

Wcrkmg as Gramin Dak: Sevak Mall Man,

Sub Record Office, RMS, CT bivision, :
Tirur, Residing at Kundulii House, Ayankalam PO
Thavanoor, Malappuram- 679 594,

K. Chandran, Slo. iate Khasi,
Working as Gramin Dak Sevax Mail Mar,

Sub Record Office, RMS, 'CT Diuiston,

Shornur, Residing at Piambamthcd*
Mutha!iyar Stheet, SHOMu

V.K. Lakshmanan Sjo. late K. Kothelarn,

Working as Gramin Dak Savak Mzil Man,

Sub Record Office, RMS, 'CT' Division,

‘Olavakkot, Palakicad-2, Residing at Varkkad Houssg,
Muttikulangara PO, Palakkad - 678 594.

'P. Sivasankaran, S/o. late U. Pazhaniappan,
Working as Gramin Dak Sevak Mail Man,
Sub Racord Office, RMS, 'CT Division,
Palakkad, Rasiding at UDC 11 Quartars,

Near Police Station, Malampuzha.

K. Premarajan, S/o. 5. K.K. Kumaran,
Working as Gramin Dak Sevak Mail Man,
Sub Record Office, RMS, 'CT Division, .
Vadakara, Residing at ‘Thanal’, Poothur PO,

. Vadakara -673 104.

C.P. Asokan, S/o. late C.P. Kannan,
Working as Gramin Dak Sevak Mail Man,
Sub Record Office, RMS, 'CT Division,
Vadakara, Residing at *Swathinilayam’,
PO Keazha!, Vadakara.

K. Vasudavan, Sjo. Smt. K. Narayarniamma,
Working as Gramin Dak Sevak Mail Mag,
Sub Record Office, RMS, 'CT DBivision,
Sharnur, nesiding at Kadambath House,
Kavalappara, Shornur,

kbaraﬂ S[O Sn R Raman Muthah

[
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15, C.P. Abdul Majeed, $/o. Sri. C.P. Moidu,
Working as Gramin Dak Sevak Mail Man,
Sub Record Office, RMS, 'CT' Division,
Tirur,. Resrdmg at Cher wenpeedtakxax House,
PC Thekkummuri, Tirur -5,
16. fl. Balachandran Nambiar, S/o. late K. Kunhikannan Nair,
Working as Gramin Dak Sevak Mail Man,
Sub Record Offlce;, RMS, 'CT° Division,
Kasaragode, Residing at P&T Home,
Pullkunnu, Kasaragade - 671 121,

17. Narayanan T.V. , Sjo. late N. Padmanaihan,
Working as Grarnin Dak Sevak Mail Man,
Sub Record Offica, RMS, 'CT' Division
Kasaragode, Residing at Thuluvan veer*u
Cheruvichery, Mathigmangalam PO,
Kannur - 670 30:6.

T.K. Balasubramanyan, S/c. the iate Choyikutty T.K.,
aged 46 years, Working as Gramin Dak Sevak Maii Man,
Head Record Office, RMS, ‘'CT Division,

Kozhikode, Residing at Ponnarmparambath Houss,

PO Karaparamba, Pin 673 010.

ey
T o

19. V. Mohandas, 3/o0. late V. Chandramanon,
Working as Gramin Dak Sevak Wail Man,
Head Record Office, RMS, 'CT* Division,
Kozhikode, Residing at GokKattxiparamna,
Katcherikunnu, Pokkunnu PO, Kozhikode - 673 013.

20.  T.K. Venugopalan, 5/o. late T.K. Gopalairishnan,
‘ Working as Gramin Dak Sevak Mail Man,
 Head Racord Office, RMS, 'CT* Division,
“"Kozhikode, Residing at Poonadathwaram ba,
Near Rarichan Road, PO Eram:pa am, v
Kozhikode - 673 006, C : Applicants
(By S11.0.V. Radhakrishhan, Senior  Advocate with  Advocates
Smt.K.Radhamani Amma, Sri.Antony Mukkath, Sri.K.V.Joy and
Sri K. Ramachandran) - '

VS,

1. Superintnndent
RMS, 'CT Division, “Kozhikode.

2. Postmaster General,
Northem Region, Kozhikode,

3. Chief Postmaster General,
Keraia Circie, Thiruvenanthapuram.-
’( - '"5-

tor ;Gg'

i d’_ ;rec

*’_‘ of Posts,
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5.  Union of Ind;a
: Reprasented by its Secratary,
Minlstry of Communications.
New Delhi. - : Raspondents

{By Advecate Smt.K.Giriia, ACGSC;

2. O.A. No, 221/2008

G. Savithrl,

Casunl! Lebourer { Temporary Status j
RMS TV Division,
Thiruvandnthapuram - 30,

{By Advocate Mrv._ Sastdharan. Chemnazhanthivil)

8
AN

1.  The Senior Superintendent,
RMS TV Division,
Thiruvananthapuram - 36.

2. Tha Director of Postal Accounts,
Kerala lee, Tham\rdnanthapmdm -1,

3. Union of India, represented by

Chisf Post Master General,

Kerala Circie, Trivandrum-33. . Respondents.

{By Advocate Mr. TPM Ibrahim Khan, 5CGSC)

3. O A No. 402/2008

1.  K.K. Umesan, Sfo Krisharniwtty,

: Working as Gramin Dak Sevak Branch S
Postmaster, Pouthenpuzha, P.G., Reszdmg at
Sumesh Bhavan ‘Mukkada P. G., Kmtmyam Dist.

2. A.fd.. Viswanathan, Sfo. Narayanan,

Working as Gramin Dak Sevak Mail Deiiver‘er,
Mukkada, Residing at Appukiunnel House,
. Kannxlam p.0., Mundakkayam : 686 513

3. K. Sreeramachandran, S/o. Krishnan Hair,
Working as GDS Mail Packer, Changanassary
College P.C., Residing at Kunnampilly house,
Vazhappally West p.0., Changanassery.

4. V.R.Mohandas, Sfo. Raman Nair,
Working as GDS Mail Deliverer, f“hukkadavu P.0O.,
Residing at Vathalloor House, Kavu mbhagam,
: .gkekavala P.O.: 686 519

mwﬁ‘f’%ﬁw
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Before plunging into the facts of the case in gach GA i wouid be

appropriate, at the very outset, to focus upon the spinal issue involved in

these O.As. | |
% inthe Postal De{;ar*mem, there are vanous {:uwu:,» 0 Posis  Earlier,

there existed the Indian Posts and Telegraphs {Csasé WV posts)
Recruitment Rutes, 1970, which have, by the Department f;? Posts (Group
‘D' Posts) Recruitment Rules, 2002 fvide notification dated 23° Jantary

2002), been superseded. The smc; 2002 Remz rment Kules provide 1o
the methods o fill up vanous Group D posis. The scheduie annexed to

the Rules is in two parts iz,

{a) Part i1 Posts of Qm‘: e and Adrinisirative offices; and

{b) Par il Posts of Subordinate Ofices.

3 \We are not concemed with the former, 1.8, part 1, but only with the

latter i.e. Part It and heré again, e reievun% nosts are as contained in
serial No. 1 under that Part of the Schaduie, te. Pecns, Letter Box
Peons, Mai Peons, Pafiker, Porter, HuUnner, van %—- O, Ordarly, Gate-
men, Attendant—cum-ﬂhansama,' Cleaner i Mail Motor Serace and
F‘uma—men  Thesa belong to the Genaral Cantrat Servics Groun ¥ Noh-

Gazetted posts carrying the "zay seale (W CPC) of Rg U¥ 50-55-26680-60-

1760, The educational and other quatfications required for direct

v

recruits 15 Middie %x,{ic«o{ S:taﬁdam- Pass for al with desiable

qualifications SEFEC*‘F*‘?QHJ‘?}?& e of the [Osis, q,}.‘,"‘x as Attendant-cuin-
el TR TR R
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chall be filled by OCramn i
Recruifing Division or Ut
aceur failing which by Grami
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"The composition of Departmental Promotion Com

Fl

{1} Divisicnal Hea & Group A S 4*r4£l,\4w e

- Hand Pean Lascars These posts also carvy the same seate of pay i.e Rg 2556 -

miittee has been as preseribed

d aoheduisie and ﬂn wamie 1% AL

i
|
3

1

{n) Another Group A of
{ officer ag fhe station or in the region as

-iwzip B FostalRMS; u amber

§

}e

ity A {‘fr«mp B Oificer from

Department of e stetion or in the Region a8

T eiz’f*orn Dhdemnber

3

T

Tollows:

{The composition of DPC in FTC s shail be as

3
'

1{1) Vice Frincipal o5

{Cheimaan

-{{11; fxmm;aﬁmﬂm (ffizer as

; P amiy 2T

finy A Gr ul?p B Officer of Depariru
o the station/District a8

ent of Telecom ;;-Mem?:ver

L,_‘ o ...N_.-,..L.w..,_.\...».w‘..,... SRS NNV, S

The Depariment haw iz ai??d an office Memor andum dat

fiting up of vacancies falling unde - the siethod of Direct

ed 167 May, 2001 in regerd fo

scruftmient and according

to the same, approval of the sereenmg committee was made a pre -requissite Yor fillmg

up such posts. The sad & Wemormidum reads as under-

“{},—eﬁ" (51 .z}r\' )}:.LXL“i){Jﬁ‘

Sub: Optimisation of dicest 12 cruthment T

5

Tha Fipance Minwior winke pregenting the Budget Yor 2001-2002

vhas. stated that alf requirements ¢

that fresh recruitment ia lm e { v 11
Ag abaut 3 per cent of staff retis
by 2 per cent per anpm achievi
azmmmced bg the Prime Miniz fe

mer cent of ¢
veory yoar, s
n'eddrtwn of

1.2 ‘The Expenditure nwu

angd had rerommenée
Aﬁrmal Du‘cct

cmltmcm P

T - .-«4..'
TYNRE

e
*

of reeroitment will be scrutinized to ensure

atad civilian staft strength.
will reduce fhe manpower
w percent ir five years as

3 Commission had io considered the issus
'afh Ninisty/Department May formulate
15 through the mechanism 01 Screening

.
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21 Al Ministries/Departments are accordinigly requested to prepare
Annual Direct Recroitment Plans covering the requirements of all cadres,
whether imanaged by that Ministry/Department itself,or managed by the
Department of Personnel & Training efc. The Task of preparing the Annual
Recruitment Plan will be undertaken in each Minigry/Department by 2

_ Sereening Committee headed by the Secretary of that Ministry/Department

with the Financial Adviser as a Member and IS {Admn) of the Department

as Member Secretary. The Commiitee would alse have onme senior

tépresentative each of the Departmeni of Personnel & Traming and the
Departmeni of Fxpenditurs. While the Annuat Recnsutment Flans for
vacancies in Group B, C and D could be cleared by this Comm ittee ifzelf,
the case of Group A services, the Anzual Rectuitment Plan would bte
cleared by a Committee headed by Unbinet Seeretary with Secretary of the

- Department concerned, Secratay (DOCT) and Secretary {Expenditure ) a8

Membearg,

- While prepanmg the Annual Recruitmg Plang, the concemed

. Sereénmg Committees would ensure that direct recruitment does not in

any case exceed 1% of the total sanctioned strength of the Department.
Since about 3% of saffretive every year, this wouid iransiate into only 1/3*
of the direct recruitment vacancies occuiTing in each year being Hilled up.
Accordingly., direct recruitment would be limited fo 1/3% of the divect
recriitment vacancies aniging in the year subject to a further cetling that this

- does a0l exceed 1% of the total sanctioned strongth of the Departraent.
Whils examiaing the vacancias to be filled up, the functional needs of the

organisation would be eritically examined so that there i1s flexibility
filling up vacancies in various cadres depending upon their relative

. tunctional aeed. To ampliy, in cass an organisation neads certam posts o
be filled up for satety/security/operatianal considerations « corresponding

reduction in diredt recruitment in oiher cadres of the organization may be,
dnme with a view to restricting the overall direct recitment to one third of
vacansies meant, for divect recruitment subject to the condition that the tetal
vananciss proposed Tor fifling up should be within the 1% ceiling. The

remaining vacancies meant, for direct recrustment which ars not cleared by

the Screening Commitiees will not be filled up by promation or otherwiss

and theseposts will stand abolished.

13 While the Annual Recruitment Plan would have to be preparad
immediatzly Tor vacancies suticipaied in 2001-02, the tssue of filling up of
direct recruitment vacancies axiting on the date of issue of these orders,

‘which are less than ene year oid and for which recrustment action has not

yet been finalised, may also be critically reviewed by Mmistry/Departments

and placed before the Screening Comumn ittees for action as at para 2.2 above.

2.4 The vacancies finally cleared by the Screening Commitiees
will be filled up duly  applying the rules of reservaiion,
handicapped, compassionsie  quotas  thereon.  Further,

administrative  Ministries Departments/  Units would

o

SS‘»
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obtain before hand a No Objection Certificate trom the Surplusg Celf of
the Department of Personnel & Training/Direcior Gunerdl, employ rerd
and Tt‘ain‘mg that sutitable personnal dans not available for t appointinent
against the posts memnt for divact recruitment and only thermafler place
indents for Direct Recruitment. Recruiting 1y agencies would also pot
accept any indants which are net accompanied by a certificate md.uax;-,g
that the same has been cloared | by the mncmnea Seraening Commities
and that suitable pursﬁnne} are not available with the Surplus Coll
3. The other modes of recruftment {including that of ‘promotien’;
preseribed in the Recruliment RulevSerdee Rales w euld, however,
condinue ts he adbered to ay per the provisions of the notified
Recrnitment, Rules/Service Rules.

4. The provigions of thir (Witce '%‘iﬁf;m"‘mdnm WG 36 be applivable to
all Central Government MisistriesDepariments’ | Orpanivation  including
Miunistry of Ralways, df'na"tmcm of Fosts, department of Telecom,

antonemous badies wholly or partly fumancad by the Government, s.ismmr%
corporation’ badiey, ¢ ,;Vzi 'mq in Defence and no u..\"cf.}ﬂwba‘wo ¢ posts in Para
Miiitary Forces.

s Al Muistry'D aparfmam% are raguested to circulate the orders to
their aftached and quborqut offires, antosomous bodies, ete under their
administrative ~ zonfrol. Secratartes of adminmistrative
l.smcfnﬂs*’i}wpm mehts may ensure that action based on these ardere is
taken mmedadsly >

i

6. In view of the fact that the remaining vasancies of Group ";}, alter resrustuent from

gon test cafegory of Group D employses mentioned _xerwf }‘w. {of Part Il of the
Schedule), are tenable by GD.S and Casuai Labourerg, af tre ;,:‘*qmbeé percentage

of 75% and 25% respactively, when the respondents did not fake ap staps to fill up

© guch vacsmcxes a number f)t G Ay were filad belore e Tribunal. Some of the . A“

were fited by tha G.}),S.,‘ Wﬁile some otiver by casual labourers.  “these O.4s were
allowed and whan the respondents had tacen up the matter bafore the Hon'ble High
Court the High Court after due considerat ous uplield the dacision of tite Tribuna and

thus, dismissed the writ petitions. Tho detatls are given w the succeeding paragraphs.
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7. OA No. 9772003, OA 2772003 and OA 1152004 were filed by casual

tabourers and the decision of the Trbuopal, aliowing the G Ax }md beeﬁ uphieid by the

High Court in WP 3618/20606 and CWP 4556/2006 decided on 27 March 2007, The _

Tribunal in OA 115/2004 also held that approval of the Screenmg Committes 18 not
necessary . such cases. OA 3345/2803 and OA ‘Qa 263 of 2006 were filed by Gramm

Dak Sevaks and ﬂ:ese (3As have also been a awed

8. Vide Order dated 7® October, 2005, in OA Ne. 977/2603 mad 277/2003, the
’I‘ribzifiai has held as under:-

“"'he question that ariges then,mrv for consideration iz whether the Scraening
Committee's approval iv mandaiory for filling up the posts with reference io
the Recruitment rules. Mo documentary proof has been produced by fhe
respondents to e what 1o the mandate of the Sereening Committee referred
o to by them. It has been stuted th& Sereening Coamiitee’s approval 18
required for filling up the vacancies by direct reervitment. Frotn the reading
of the rules af dppeirs that the mhin, up of Group I3 posts by the method
prescribed in Column 11 ¢anmot be construed as the method for diurset
recruitmient az divect recrustment hax been proseribed a8 an altemative methiod
only if the above procedurs fatied. Thus the method of recruitment followes
appears to be in the nature of promotion only. If that be se, the policy
followed by the respondents for appointmeat of Group b ouly with the
appmvai of the Screening Committse 18 weorrest. I hag resulted ';: fisiing up
cnly limited vacancies on regular basis and filling up the remaining vacw rcies
an o hoc basiz from fie GD_ and has creatad a situatien where all the
vacancies got to be manmed by GUS only leaving out the cther 25% catepory
of Casual Labourers from consideration. Thie is certainly disrininatory and
in violation of ’i;e prezeription n the Recruitmant rules

16 Com ing to the appiicaﬁfs w these QAs, # iz admitted by the
respondents themselves that the applicant i 0A Ne. 27272004 belongs
to the first preferential categary and ix the seniar mosf and eligible fo be
appointed. U i also admitted by the respondents that the applicant iu
QA 9772003 18 second in the ligt. Therefore both the applicants are
aligible to be cousidered against the 23%% quota for Casual Labousers

‘and belonged to the first preferential catepory amony the Casual
Labourers e full time casual labousers with temiporary atatus, Since

the vacancy posifion hag not been clearly stated by the respondents we
wenetma poestz;m to fompute e actud ﬁmﬁtm of vacanciey which
w""“‘ Fellawithin the 25% quotato \e‘iuth the spplicants belong. However, the
ﬁﬁ‘* o z‘:,gaarpo\itxun that has  emerged s that ¢ here are posts which  the

-‘i\'\“f
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respondents had not filled up on regular basis but which are baxﬁg
manned by making short term 'xppom*m nte from the GDS. In owr view
this action of the respondents is contrary to the Recruitment Rules and
therefore ihegal and diseriminatory and that the applicunis dhould have
been considered against the 25% quota availabis to them. However, we
are not in a position to accept the argument of the learned counsel Yor the
apphicants that the (LAg are coverad by the decision of this Tribunal in
G.A. 90112003 which was pertaining m ihe apphrabdu_y of upw'z age limil
ot 30 years for appointment {c the ’*‘ouphD posts 15 the Recrutment
Rulev and not to the question of filling up fie quota sarmariced For casual
labourers.

il Though the applicants have prayed for cortain other reliefy like
tacretnent. bonus, GPT contribution sl other conseguentiul benefily these
are not pressed durmg the arguments and therefore have nol been
considered.

12 In view of the abﬁve we hold that the emission of the seepmdeﬂts
i filling up the substantive vacancies in Group-D which arose in Kollam
Division in sccordance with Anuenxure A4 Recruitment Rules is not
sustainable -and direct - the respondents to talce immediate Q‘!’Pp:s tor
computing the Group-1' vacancies available {vew-wise} againsi 23%
quota. for Casual Labdurers m accordance with the Recruitment
Rules2002 and to appoint the applicants te these posts from the date of
available vacauciez with as congequentiad berellle within a period of three
maonths from the date of receipt of a copy of this arder.”.

The above decision was challenged by the respondents m . WP {c} No 3618 and

4956 of 2006 wmd the High Cour by Judgment dated 22™ Morch, 2007 hedd a5 under:-

“ The petitionars herein are challenging the common judument of the Cantral
Admimstrative Tribunal in QAN 97772003 & 27772004, Short facty

teading to the case ars the followiag:

2. The respondents in the writ pelitions are working as Casual Labourers
and they approached the Tribunal {0 issue appropriate directions o take
immediate steps to appoint them as Group D against 25% guota set gpart
for camial labourers under the relevant reeruitment miles 2002, The
respondent in writ petition Ne.36118/2006 who is the applicant g8
0.A.977/2003, has been doing sweeping work in the office of the Senis
Superintendent of Post Offtees, Hollam Postal division, Kollam. She
wag appointed as a full time casual labowrer with effect from 1.1.1507
and ir continuing ar such, The  Department haz conforred temporary

status to him @ implementation of an '\a"ﬁet‘ ardet passed by the
Tribunal. The rev;mndant W Writ Petiion Wog33%2066  whe is
ihe app};;:an"f i, ﬁ*ﬂ 2704 wWas c»c:,uem:«.i with

M U./Iﬂ‘.g
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temporary stafus with etfect from 2.5.1999. In both cases the respondents
claim t}mr rzgnt fm‘ appomtment against 25% v'manczes of Gmup L posts.

3. The Tribunal . pmgmphs ¢ and 16 of the nrder after considering the
contentions of the pames, found that the method of recruitment provided
it claims like these, is in the nature of promotion and it is not by way of
any direet recruitment. It was alse found that the contention raised by
the petitioners tha. approval of the § ucreﬂnmq Commitice is mandatory
for filling up of the posts, is act correct. The Tribunal, on an analysis of
the relevant column of the recrvitment nujes, c!eazlv found that the
casual labourers who are entitled o be considered for promotion was left
out from being promoted, resulting in dizcrimibatory treatment. The
Tribunal clearly found that there were sufficient vacancies which would
definitely fall under the 25% category set apart for casual labourers.
This being a finding of fact, it cafinat be interfored with in pmceemﬂm
untder Article 227 of the Constitution of India and the p otitioners could
aot point out that the sxid m'zdms. 1§ perverse. :

3. Ag far as the c}mm ot the Fesp;mden{s for promotion 1g concemed,
the petitioners clearly admitted in the pleadings that the app!;cant n
O.A.277/2004, the respondent in Writ Petition No.4956/2006 is the
sentomiogt ehg:b%e to be appeinted and the r‘eapfmdent m writ Petition
No.3518/2006 is the second in the list. They being casual labourers with
temporary status, they are clearly coversd by the method of recruitment,
fmcmdmg}v the Tribunal directed the petitioners to fill up the substantive
vacancwes i Geoup D which arove in Nollum Diwviston in accordance with
the relevant recraitraent rules and to appoint the respondents to those posts
from the date of vacaneies.

5. The main content ton rassed by t’sﬂ petitionere 13 that prier appro ral
of the Screening Commitiee v 2 must for Hibing wp of the vacanciey and
also that the method of recruitment iz only by way of direc? recruitment. A
reading of the. reeruitment niles will show that the contention raised | oy the
petitioners tha only diredt recruitment is the method, is not corredt.” Apart
from that, they are sot justified in contending that prior approval of the
Scz'eenmg Commities is xuquzz‘ed, w the same 18 not provided under the
recruitiment rules. The finding rendered by the Tribunal tha ke
respondents who are applicants before i we entitled for promotion, is
therefore perfectly in order. Af any vafe, the view faken by the Tribunal is
not so perverse wamanting interference by this coust under Article 227 of
the C anahmtmﬂ of India. ‘

Heasge, the wnt p‘&ti.}uﬁq are disen issed tp! m%t‘mg the order of the
Central Adminigrative Tnbun\ > ‘

6. In 053 ”“" “‘2&04, the 'Pnbunai by its crrds?' dated 23° December 2005 held a5
ﬁ l\ .
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“g  Nowhere it is mentioned in the sbove nulex that the method of

recruitment is by way of direct recruitment. According to the mules, the first
wethod 1o be followed is by a test to deteraine the eligibility of the
candidates holding the post specified in the rules and s case suitable
candidatas are not found, the remaining posts shalt ve filied up 73% by GDS
of the Recruiting Division or Unit failing which by GDS ot the neighbouring
Division or Unit by selection cum sanionty and 25% from casual labourers
ander four sub talegoriey namaesly, (1) tenporwy staos, £2y full tins
{abourers of the recruiting division, {3y full time cawmal ldour of the
neighbouring divisien or unit failing which by {4} part tine casual labour in
tha erder™ ‘ '

ry

The above deciging of fhe Tribunnl was upleld by the Yo ble High Court

WP No. 22818/2086 by ifs judgment duted 237 Mazch 2607 in the foliowing words:-

1

S

<.

In yet mothgs'f case, (3A No.346/2005, this Tribunal dealt with the s

matter and passed mf_eiabomte order o i3

« *Therefore, the Tribunal was right  holding the Casual tabourers have got
a claim in respect of 23% of the vacancies remaining unfilled gfier
recruitment of employecs mentioned at seriaf No.2 and such vacancies shall
be filted up by selection cum senivrity in the .order mentioned in that columa
ileell The coutention raised by the petiiioners therefore falls to the ground.

é. The Tribuaal was right in holding that Annexure R2 refred upo by the
petitioners cannot hava the offoct of medifying the recruitment rules. The

relevant recruitment niles do not provide for any clearance from the

Departmontal Screening Committes.  1f af all there was a ban, it was
Himited o dirset recruitment vasancise geing by paragraph 3 of Anpexure

| 2. Henee, the argument raised by the petitioners in that regard was alsc
rejected, sihily by the Trbunal.  The Tribunal hag onaly directed the
netitioners Lo weoss the actual pusaber of vasancies and §ll tem up
ceording to the recrutiment les and consider the applicam in kis turn in
accoriange with the preéference provided fov i the said reles. W find that
the visw taken by the Tribunal is not perverss warrating interference
andsr Article 227 af the Constibition of India ' '

7. Therefore, the writ patition i3 dismissed”

worth reproducing here ag under: .

ama subject

67The operative part of the said order 15



“11  On a wholesome reading of the columns pet‘ax.img to the

selection and mode of recruitment as provided  the scheduis o Part 1
of these rules it can be reasonabiy. concluded that the scheme of
recruitment onvisaged only “promotion” by “selecticn-cam-seniority”
initially from the categories s mentinned in the categrry 2 in schedule 2
and in casc sudh calegories are not avallable by the same method of
“gataction cum samam‘y” from the calegonss as mentioned i ool 11

the Recnitmerd Rules io accordusce with the pr:cetaim.',e& ay zpulawd
Only i my of the above methods Tatl the provision kad been made tn for
“direct recrutiment.” - Smce the terin “diverct :\emiiément" iy spacifioally
referred to in the Recruitment Rules with reference to failing which
clange ag a last resort, it would be a natural camﬁmy fitaf the rost of the
procedure should be construed ax nrowmotion. Thiz view iz ferther
fortified by the provision of the Recrmument Rules relating te the
consideration of the DPC and alro by the method of selection preseribed
7 “golection cum seniority”. In a case of direct recrutiment there 18 no
scope for senicrity. Even o there iz any ambiguily in the Recrustment
Rules, a harmaonious interpretation of the various provisiens ia the sules
has to be undertaken and on that basis we had come to the conclusion
that the salection of GDS under the 73% quota and also the selection of
Cusual Labourers ander the 25% guota would il suder the cuiegory of
promotion ouly. The orders in the QA roforved e supra and ag
sortirmed by the Hou'ble High Court relals to putddas wd fall tiae
Camial Labourers under the same rales who qudziw& under the 13%
queta. However, the principle whethzr the method of mlection wes
direet recruitment or promotion weuld remain the same for both the
catogories.  We therefare reiterate our emiier view In this coutext,
adverting io Aunexursg R4 and R-S arders of the Full Bonch of this
Tridend referred to by the respondents, # iy ssen that Anne cure R-4
order that the points referred to the Pull Bench were whether the
appouitment of GDS as Pasfman in the 25% senjority quofn s by wuay of
direct recruitment or promotion. The rules of promaotion o the ;wm‘ af
Fostman are entively different from the rules in question s this QLA
Therefore, any reliance of ‘thishas wo basis. |

12 The second aspect is whether For filing itp the eNsRting VAcaMciay
the approval of the Screening Commiitee i required or not. The answer
to thiz question flows divectly from the decision above whether the posts
are to be filled up by direct recruitirent or by promnetien. It i clear that

Annexure R-2 memorandum of the Department of Personnel and the

instructions coatained therein wax limited to diredt recruitment
vacancies. Para 3 thereof i specific in this regard and this was already
dealt with by us elaborately in owr order in G.A. 11 s:‘zmm Therefore the
reliance of the respondents on the Memorandum again has ne basis and
only shows the reluctance on the part of the respondents to aceept the

" settled legal position. Tt is no doubt, true thal it s the precogalive of the
e, mx&tgﬂ‘aka a conscious decmgm whether ot any pomnt of time the .

v \
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vacancies anising should be filled uip or not  They can take 3 conscious

decision ot to fill up 4 post on the existence of a situation.  While
cwceofmg their reliance on such a ratio in the Judgment of the Hon'ble
Svpremie Court in AIR 1991 SSC 1612, It is also true that the court
further observed therein:

..However, it does not mean that fhe Siate ’fns tha licence
oi mmn in an abitrary mannet. The decivion nol to il up
the vacancies has to be taken bona fide for appropriate
reasons.  And if the vacancies or any of them are filled up,
the State is bound to rospect the comparative merit of the
candidates as roflocted at the recruitinent ted, md no
discruninalion ean be pommitted....”

There 1 no such stand taken by the respondants that they had ka;\&u any
such decision net to i up the posts.

13 'fhe applicants have clumed that there are 27 vacencies, the
respondents have now staed that from the vear 2005, 29 posts we
lymg vacant of which 8 Gmup-D poxts are ta be abolished Thisis a
docision within the authanty of the departinent and we cannot find fault
with the same, However, it is not clear whether this recommendation for
: sbohmmg thre § pmﬁ was accepted by the competent aithority. In any

w2, the r@&pondents hzwe admitted that there e Lhr.ee posts vacant gt
pmaant but they are undble to fill up those posts since the clearance of
the Screening { ormitee i a\mhd. We have aiveady held that the
approva: of the Screening Commiitee is not mandatory tor filling up the
vacant posts by promotion in accardauce with the Reeruitment Rudes. A
deesion For damimh:m; the posts has to be'distinguished from a dacision
for getting the clearance for i‘zhmg up. Whils abaliskiing ic-a penmanent
measure, cbtaumung clearanse is a temporary rasmuﬁu,x“imposeri oy
certain instructions.  In this case i has beon found fhat the restriction
would operate, only in the cage of direct recruitiment. Thersfure, & iz to
be. reflerated that such 4 clearance fhoe the Sereening Coimiltes is not
mqmmd to go abead with the filling up ot the three vacant posts
admittedly availeble in the Division and the %creemug Compites can be
appnqud of the position.

14 In the result, the respondents we z.ﬁz acted to consider the cage of
the 4pphcmt& excluding applicants 1 & 3 in accordancy with their vauk
and sentority under the 753% quots set apart Yor Gramin Dak Sevaks
under the Recruitment Rules 2002 wﬁt}m{st waiting for clearance of the
Screening Commitice and to promote them according to their eligibility
'1ud ""nm ity againgfe qu@'t'}a vacancies, If shall be done within two

ﬁm arder. The OA is disposed of as
) >
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13, In fact eardier, the Full Bench of the Chandigarh Bench m (4 No. 10332003

tramad the tollowing questions and anewered a3 contained horsundar by sts erder dufod

26" May 2005:-

¢

“Applicant Sh. Surith Singh filed this case pragiag for the followang

a2

telist

{1y This Hon'ble Tribunal may be pleased to calf for the entire
record of the cuse.

- (iAfter perusal of the sume, this Hon'dle Tribunal may be

pleased to lssue uppropride nrder or diecnction 48 i may deew

£ the facts and circumstances of the case for counting of

sorvice of the app}icémi rendered as EDBPM from 7.7.89 to
7.3.94 as a quakfying service for the purpose of determining

his pension and .other retiral benefity

{ui)This Hou'ble Tribunal may furfier be pleased to grat any
other appropriale reliet Lo the applicant as it may deewm it kin
the facts and circamtances of the case in fite interest of
justice, equity and fair play.

Fimding that there was a lepal question involvad which required
opinion’ of Full Bench, the suslter was relomred to the Hon'ble
Chairman, CAT, Principal Banch, Mow Dolhi. Aftor obtaining orders
fromt Hon'ble Chainman the Full Bench heard the following points of

" relfercnce:

{1} Whether the post of Extra Departmental Branch Post
Master being a feeder post for fusther prometion to Group D is
a public post?

{if) Whether the service rendered ¢ EDBVPM followed by
promotion 2 Group D euwployee which is a peusionable post
-can be taken into consideration or the purpose of determining
24 qualifying service for the purpose of pension and other
benetits, '

it Whether tie view taken by a Division Bench of thig
Tribunal in 0.ANo:283/FP/2003 (Raton Singh vs. Unicn of
Judiaand others ) decided ont 4.4 2603 ix comrect view?

- The Pult Bench hag anvwered the legal questions referved to i m fhe

Dollowing manner:

(i} Extra Departinontal Agents are boldars of Civit Posts as hag
Cbeew hald by the  Apex Cowt Ruge of  Asean &

Others v. Kanak  Chamn Dutta  AIR: 1967 S¢
384 a8  also  in| Superintendent of Pogt  Offices
others v, PKPRajomma - and others

/ﬂ i \‘.STRA 7
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1977 3 3CC 94 but ther appoistnient to Group D i3 not by
~ promotion but enly by recruitment.

(i) The 4senfic_e readered as tixtra Departmental Branch Post
- Master even if followed by appointment ay Group D is not to
be reckoned as a qualifying service for the purpose of pension.

{iii} O.A No.238/HP/2003 -(Réttan Singh vs Union of‘ India and
sthers) was carrectly decided. '

It ts clear from the pleadings of the applicant that he seeks
declaration of counting his entire service as EDA wef 7.7.1989 to

~ 7.3.1994 to be counted as qualitying service for purpose of pension

and if not entire sérvice af loast half of it to be g0 counted.” A Bench
of this Tribundl in the case’ of Raltan Singh v. U0l in

-0Q.A.238/HP/2003 on similar circumstences and facts as pleaded by

the applicant in the present case hag taken a view that services
rendsred as Extra Dapartmental Agent {including EUBPM) followed

by regular- appoifitment ‘as Ciroup D caomot be reckoped for
- computing' the qualifying .service for pension. The Full Bench has

held that visw to be eomrect. In these circumsiznees fthe claim mada
by the applicant is not tenable under the law. in the Judgment in case
of Rattan Singh fsupra), the Bench had taken into consideration the
provisions of Rule 4 of the 1964 Rules applicable to the EDAg which

“clearly 1ayé down that the EDAs are not entitied to WY pensionary

benetits. - At this stage, we would like to make reference to a recent

judgment of Jon'ble Supreme Cowrt in the case of UOI and others v.

Kameshwer Prasad 1998 SCC {L&S) page 447 wherein the system
and object of engaging EDAs-and their status was considered and

adjudicated upon.. It has been ield that P&T Extra Departmental

Agent -(C&S) Rules, 1964 are a complete gode governing service,
conduct and distiplinary proceddings againét EDAs.  Rule 4 thus
will have its full farce bovides what the Full Bench has held'in the
reference mailé by this Bench in 'the cass of Kameshwar Prasad, ihe
Supreme Court held that EDA ‘are government servants holding civil
posts, getting firotection ofarticls 311{2). They have explained as to
what i« the nature of such gppointment in para 2 of the réport which

we aro reproducing below for understanding the same.

“The Exira Beparimmtai Agents svstem in

the Department of posts and Telegraphs is in vogue slnce o

1854. The ohject underlying it is to cater to postal needs
of the rural communities dispersed in remote arcas. The
system  avails of the servicks™ of  schoolmaster,
'shopkecpers, 1amdlords and. such other persons in &
village who have the faculty of  reasonable
standard of literacy and adequate means of livelihood
‘ -efore, inthelr  lelsure can asddst the.,

a - *0'
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Departvent by way of gainful avecation and secial
' servicy in ministeving to Uie Fural communiticy in their
| posta needs, through ‘maintendsice ‘of simple accounts

und sdhevence to minimun Jprocedural formslities, ns

presiribed by the deparment for the purpose”

in view of the findings recorded by the Full Beneh and the
poiuts of law decided by it and the opiniow #xpressed by the Hou'ble

. Supreme Court.as mentionsd above, we find that his 0.4 has no

merit. Applicant cannot count say part of his vervice rendered as
EDBPM for jeining: it with regilar services az Group D for
computing the qualifying services ter ponsioL.

Leamed counsel has appoared in the cowt littie Jate and af his
request we baid given him ihe option to address @guments, ay he
desired. Wo had pronousced in tha apen court that this (LA stands

disposed of without mentidnig whether i is being allowed or being

dismissed to cnable the lemmert counsel to arguz on whalever pointg

he wanted to address hatare the disposal of the C.A to be followed

3

by the detailed order We, bowaver, record with sad heast that he has

 failed to address any further arguments except what he mentioned at
the'Bar that the gplicaat foll short af fen year of bis regular service
- by merely three meonths. While having been selected as a Group D

on regular post, the respondents had failed to give him posting .
orders immediately. Had ey given him regniar appomtnient
immediately after his slection, he would have had ten years of
yualifying serviee making him eligible for pensionary benelits. The
court can have compassian for litigante but cangot go against the rule

£0 grant him the benefity which under the rules, cannot be given. If

he is short of the requisite fength of service, this court cannot £ill up
that gap Being not possessed of the requisite leneth of garvice, one
cannot find famlt with the actions of the respondents i denying Liw
peusionary benetits. ' |

Before parting, we may make reference to anether Judgment
in the case of Dhyan Singh ve. Stato of Haryana .and others 2003
SCC {L&S) page 1020 in whick # was held that & person who iy
given appoeintment by Govt under 2 ackem 2, that amployment not

being the part of farmal cadre of servives of that Govt, it is difficuls

to hold that the period for which an eimployes rendered service under
stich scheme could be counted tor fhe purpose of pensionary benefits,
In our opinion sydem of EDAs and dheir engagement is detinitely
under suck a scheme and they pertorm the dities not ‘as member of
any fermal cadre of the §entral Govt. :

Hor the reagons discussed above, this C.A i dismissed. Wo

>
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14. "‘ixe z.tan*xaxd decixion af ﬁxe Full Bench was reltect upon by the Respondents

and the 'irzbunaz m its order datad 2-11-2007 observed as under:-

“Sunilarly Annexure R-5 order on the Full Beuch tie pont of reference
were as folious: ‘

{1} ‘Whether the post of Extra Departiuental Branch Postmaster being a
feader post for further promotion to group-L: is a public post?

(i) Wiether the service rendered as EDBPM folt owed by promotion as
Group-D amplxryew which is 2 ,:emwmble pogt cun be taken indo
 consideration Yor the purpose of determining as qualify ing servics for
ghe purpose of pension and other benetits?

{iityWhether the view taken by a Davision Bench of this trivunal in
0.4 WOV 283/EP2003 »’B st Singh Ve Uniouw of India wnd
others Mecrdcd ou 4.4.2003 is comect view?

Heﬁce thb }egai question referred to the Full Bench was whether the

service rendered as an EDA can be congidered as. qxlal;fymg service
for purpose of p?nsmn on the ground that it is a public post. It is also
arr entirely unrelated tesue and the Recrvitment rules for the post of
Group-D which is under consideration ip this case were not covered
by the diove judgment. Hence we do not find that- az T a8 this issue
is concemad the stand of the respondents is legally defensible and the
snatter has aleady been seitled by other ealier decisions us
“contimmed by the Hon'ble High Court.

15, la-yet .rﬁmther‘ WP € No. 11466/2667 i which the Respondents were the

Departmient {refating to G.A. No 321/2004) tbe High Court in passed t}w followmyg
é

order:-

“Counse! fir the ru;\};nienm submitted thit the p:m 't 1 zi,,a { i this case
is covered by the fudgment in WP (5 No. 2081800 2006 and W.P(C) Ne.
3618/2006 stating that Scresning C’m*zfmt:ce s appreval 5 rot necessary
Jor fAlling up it posts, by way of p!Ulﬂdi"Gﬁ : ﬁ‘sa«"*}«?;zd&f“tﬂ"tm' tde o

decision as to how many past': are te be fzfﬂ” 1 by ey of pmm Hon.

Frit pesm%, 'vd of ax whova.”
. 5y ‘ir’
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16, 1twas with fha above back ground, the appiica}ifg i the present sef of . Ag have
approached the Tripunal pm;-‘.ing for a dsection to the respondents to fil) u;; the vacant
posts i Gmpb i zgam« tive quota of (zi“‘,‘( asua} japourery as the ease may be. The
briaf taets of the case m each of the above (. Ax iz given i the succeedng pm'ﬁgra;}hs,

16.1 ;UA Y Hb’f(h‘i Tha apphivant 13 working @3 Cramis Dak Sevai Mail Man
i the Sab Record (%es of Rashway Magd Service, Kottayam. He tulfdls the
quatifications otc for bewnyg conwidersd for appointment to the Group D post.

, the

4 }f{é turmed Fft} years as on 81-X2-2006.  Accerding to the opplicants
respoudants oupht to have cons;ueze {tve case of the applicant for absomtian
i Group D post against the ,'n:mw hirch am:e i J)’%S but they had not
mns:derﬂi it 13 only now that the respﬁ.:dents ’!f‘& !m-céﬁg gtep to {il} up the

vacancy. The pmyer of the applicant in this OA is that the appiicant should

! i be ¢on iaredior ab\m'p»;aﬂ 1 group .

Respandents have cc‘mfestel the O.A. According to them, vacancies that

drose in 2005 had air&ady heen filled up by considering the GDS who were
seqior to tie ﬁpp}icant i the ?umm tn the order of seiitorty the applicant

standg ot Sortal No.1Y and his sentors were comsidored for appomtment in

prefereace to the appmmt Susce z;ix date of birth ix 01-12-1956, he has crossed

the age of 50 years as of 61-12-2006. ‘ - above z::%rwms’faz‘:xcéﬁ,; 1 accordancs

with CPMG letter dated 30 Apnil, 2004, cases of GDS over St yéﬂm cannoct be

considered for recruitmment to the Gronp {3 post.
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16. 2} Q.e\ N, 20372008 and M.A. No. 32272008 wir HS) (&f CATP) Ruies. 1987

16.3)

Appueants, 7 in sisnber are working i Aluva Divisics as Gramin Dak Sevaks.

There ure § clear vacancies remaiming under the Alava Postal Diviston, for want of

approval of the Screening Conuniites as evidenced by Ainexure A-2 letter dated

‘

J3-04-2608. Such a clearance is vot @ all needed in view of the decision by this

Tribunal i GA No. 2772003 and 27H2U04, av contirmed by the High Court in

Respondents have contested the DA, Accovding to them e decision by the
Apex Cowst in the case of PU. Joshi snd ethiers vs Accoustant Geeral
Ahneedabad and others with C'A No. 1098371996 and {nien of India and
atleers ve Basudeba Dora and ofiers {24535 8CC FL & 8} 251 18 specic that the
departiment has full powers to amend or modify the rutex of rosruitment #tc., and
1w this case, approval of the screenumig committee s essential. Thiz decicion has
been tuken as a part of an mitistive to reduce expenditine and bring down ravanue

defiert

OA Mo, 223/2008:  The applicait 5 ot prosent working as GD Sevaks

[ L
Trivandram {North) Division. At present thers wre 18 vacances of Group 1 under
the Iét Resgpondent, but the same have uot been ﬁiied up on the ground that
sorecning committee had not approved the vacancies for filiag up. Such a
clearance is wof at all needsd in view of the decision Aby thia Tribunal i QA No.
DTT2063 and 27742604, as confirmed by the High Court w W.P{C) Ne.
3618/2006.

Respopdents  in their couster staled thal the applicant does

aot possass  the  mumimem  requwed  gualdication for  baiag
. . . PR il . Y ) N . .
considered S g;gim@t to the post of Gronp D Recrudment
; o 3

'ﬂb‘ﬁq& . VST s (§",e.¢:'"\‘~!‘!-,
TP I N
PR ~<§,

1, :‘5\
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aue vacancy @ 20035 which stood

[
[

Rules provide for the requisite qualificatrons w this regard, vide Annexure R-1.
The senionty of the applicant has alxo been questioned. Vide Annexure R-2,
sereeniing committee’s recommendationx are sequired to fill up the diwrect

rec-rui%mf;fnt vacancies and such vacancies aré to be resiricted to 1/¥¢ of the
vacancies in a year and m‘eﬁﬂ?, it ahroutd bu 7‘¢"f‘£.<¥'.f'.§€{'&d to 1% of the total postgina
cadre. ln fact after (he changed scenato, re atter the judgmesnts of the Tribuna
and of the High Court in Hie (v Az and Writ Petitron ax reterred to above, the
matter s undor exar jrraiipn by Postad Divectorate and 1o gonoryl tfrrda.r PEYIKIAS
policy dacizion has beeg fec&ived by the respondents so-far. Agam, # has been
contended that the app’%imt wotthed be ccns.éd-ef;ad tor appointment to the Group D

post {non test category) according to her senionty position as and whan her tum

COmEs.

OA Na. 243 of 28#8 The appﬁ;;é’aﬁf 15 working as GDSEPM in Trivasdran
South ff)iviéic—ﬂ. His griew@ca_ is that the respondsnts ar‘e refuctant o il upv thva
Group L‘c pos from the Gramn Dak Sevaks, Jeowte Recrustment Rules providing
tor the same. He bas aiso s‘giét's*z«:’ff{'a SAITOUS decisions of the Tribunal and the
High {,‘ausf to hammer home the past that approval of the sereenag cor%m ttas
15 fof atall essential fb.r,ﬁ'ﬁmg up sach posts.

Respondenfs hava f'ilez{ the reply 1 which &}'&y} gve stated that there are

18 vacancies avatlable i the divigion and approval of the scresning committes is

essential to il up the same. K was w 2005 that clearance was gives  for osly’

fifted up lrom amomg the GBS

Annexnre R-1 containg the list of vacancies i varrous divisions which would be

9":"
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filled up after receipt of the approvat of the Screening committes. After the
decision of the Tribunal and the FHigh Court in some mes the seenarto hiffierta
avived has undergone a change and the matter sinads referred fo the Postal
Duwectoraie for examinmy the satter and for tadoang & decizion 1 consultation
with Hie Ministry of Personne! and Train g o poiicy decision has so {ar been

faken by the Directorate i this regard.  Respondents have sheo refarrad to a

communication dated 25% Apnl, 2008 which provides for engagement of GDS
aver 50 years under extra cost armangement againg the vacant Group DPoextmay

posts,

16.530A Ne, 263/2(08 and MA Ny, 36572008 {u/r 4{5) of the CATP) Rules,
1987: The Applicants are funefioniay ax Gramn (ak Sevans nader the fird

<

Hespumrdent 1.2, the Semior Superitandent of Post (ttice, Trivandram Morth

-

]

S5,

Davision. Thetr sensartty position in the gradation ligt is respectively 38

2

€4, 124 and 142 1S vacancies i Groug ir posts are available, which are

.

2

tenable by the Gram i Trak Sevaks, whereus the respondents liave not been

tatcing any steps to G up the same os the ground trab approval of the

AR B R S Tl T A R AT b

Sereoning Committee iz awated  fn fact, these vavancies are not direct
recriitment vacancres and as such screentny commitiea’s secommendations

~are net at all required as beld by thus Tribunad v a numbar of cases, 1o, QA

Na. 60142003, 9772603, 115/2064 and 346/2005.  The High Court has alse

uphald the decigion of the Tribunal vide judgment w WP (C) No. 22818/2006

i
i
|

- 3 - AT . . M 3
decided on = 22°% March, 2007, The applicents have, therefore. sought

Yor adirection to the respondentsie il up the vacancies i Group 13 post in
i o . . . .,:3:;,““% -

’ g,
L




S

4

accordance with the Recruttment Ruies, 2002 from aniongst the Gramin Dak

AN F .
SQevales,

16,63 _OANe. 288/488:  The applicant, se presently workmg as (roap £ {oftiiating o

Perumbavoor Head Post (‘ﬁ'iu—} te w:;.\ sartier appombed ag MO in 1979
#is rank 1 the semoriy it af GLf‘% i A?ﬁ?ﬁ?ﬁfaﬁ:ﬁ% E}i'-f-ézim; ig 134, Tisere
ae & clear vacancies of Group pe»j-.z-tx. {hese have not Dasn filled up by the
respondents due to their msconoeived SN pragsian that thev beloag to Direct

Recruitment and clearmce trom the Sereening Commsttee m accordance with

- . ., t
letrer dated 16™ May 200F would be required. whrereas, as por the decision of this
Tribunal as also the High Court, vide arcer 1w GA No. 98172603, 9772003 and
115/2004 ag alvo judgment dated 227 March 2007 m WY No. 2281872000,

|
these pests ae fHled up by promotios methed.  Hemce th (GA sseking a
direction to ne respondent o vonsuter the case of e applrcant for regula

promotion as Group 1 ander the 75% quota az per Recruitment Rules.

Respondents have contested the (A, Accordmg to them provisions of

OK dated 16% May 2001 do apply to the case of fie applicant. They have further

atvited the attesition of the Tribunal to the geciqon of the Apex Cowt m the case

!
i

of P4, Joshi v, dccasntont Geners {2883) 2 8CC 632, wherein st hax been

held as under:<

“Questions reiating to the chustifution, pattern, nomrenclabae of
posts, tades, cegories, thelr orationdmboliion:, preseriplion of

quahifigations and eother condttons of service wcluding avermes of
promations and criteria to be fuifilled tor wuch promotions pertain to
iodigld of policy ts within the  exclusive discretion and jurisdiction

arde subject, of comrse, to the Wwitahons or restrictions




A

envigaged n the Constitution of India and it i aot for.the standory
: ' ' ,Tnhtm'ds, & @y rato, to dimst the Governinent to bave a partxcui'tr
' ~ -~ ‘method of recriitiment or % hs,t‘mhtv criteria or avenuss of promaoiion
o - , or impose itgelf by substiuting its views for that of the Stafe
. - Similarly, it 15 well open and within the competency of the State to
change the rules relating to a servics aad alter or amend and vary by
additicnfsublraction ‘the qualifications, eligibilily :criteria and other
senditions of survics including avenuss of prowmetiion, from tims to
time, as e administralive axigenciss wiay neéed or necesadate.
Likewise, the State by appropriate rules i entitled to amajgamate
depariments or bifurcale dopartiments ito mors and constilute
difforant catogoriex of posts or cadres by undertaking further
classificaticn, bmma{wﬂ o mudlgamation as seit ay reoonsiifute
-aad restruchure the patien and wz.:'.zh:'cm g(‘ueﬁ of gervice, as may
be r*eqmrad Sroms time to tune by abaliching the existing cadres/posts
anet nmaung HEW ¢ carasipasts. There is 10 right in any employee of
‘the Staie te ciamm thar mies governing conditions of hig service
howdid o & foraver the same as the oae when he entered serv we for all
purposes and axcept for kasuring o safaguarding rightz or benellis
alveady earned, acquired of weerand @ a padicular point of tiwe, &
government gervant tas no sight o rhaileage the anthority of the
State to amend, a}ter ané bring info mrce sow rules relaing to even
-an cxisting service.”

-t s ki e ¢

S b e k.

] ‘ - Respondents have therefors, praved for dismissal of the OA. The
applicant has filed his rejoinder reiterating the confention ag in the OA and algo
inviting the attaition of the Trbunal to the decision m the case of dmwit Lot

Berry v, CCE, {1975) 8 SCC 714, wherem the Apex Court hac beld as under:-

“i naxy, }zamzwr phserve that when « citizee aggrieved By

: 1he action & a ﬂc\\‘ PRl c:l:'di‘.frfsé! ni hes z.p;woachea‘ 1he

- Court and ohtained a declaration of law in fis javour. others,

; in b cf vc'un.rta..ce.\, shoudid Be abie o re e on P sensa af
responsibility of the departmant congersad ! und to expect that

thay will be giver the verdfit of this daclaration without tha
read to, !aw fﬂu:r grievances i conrk” -

16.7) OA Neo. 312/2008 and .4, Pl 42502008  wr 4 {5} of the CAT

{¥} Rules, 1987 - . The apphicants hereis, 20 in number e

e e s 3 e L
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sarving as Gram it Dak bava}r:s i RMS *CT” Diviston Kozhikods, some of
;ai'fms: were mxhzﬂly @;)f)(?if)fed as C,‘axmﬁ tabourers and later on apposnted as

Gramin Dak Sevaks. Their elam s that they should be éonsidered for

a;~7pe;§zhr&-ent agamst the 75% qs;é:&; tor Group I3 pu\:’ta '}‘}.tey have relied upon
the decisiarﬁ;\ by this Vribunal ‘in a-aﬂ.;er (LAs, vz GA Na». 97720603,

: 277.?2{3{"?‘-’{, 118/2004 and 346{‘2{}{3;‘} afe., "St.ﬁﬁ{} (}!’ which were upheld by the
high Court. Respandents have relied ﬁpﬁ#} Hie fald };‘}'85}';’35?. decizion of the

Chandigash Bench in GA No.1033/2603 to contend thar Group ¥ poats not

being prowotionad post, for tilling np of the vacancies, clearance from the
. : |

Servesting Convmittes wonld be 'c"‘é‘flf‘}." smach esseatial. That the posts are to be

fitled- up by Direct Recruitorent 15 evident from notification dafed (0t

September, 2002, As per 16% Muy 2091, there shali be 2 gcreening under
optimisation of Direct Recruit ent to Cevilian Posts,
Reromder has also been filed by fha a ficants to framoier home their
4 _ ¥ o

posnt that the posts are to be filled up by promotion and niot direct recruitmant.

16.8JO0A No. 314/2668 and MA No. 4262008 w/r 915} of the CATP) Rufes

1887 The applicants; 16 in mgmber, were  initially engaged 2 cuswal

labuurers and later on werc appointed ag Gramin Dak Sevaks  Mail  Man

m Head Record Office, RMS, itnalatam Divison. There are  in all ag
many ag 22 vacancies in Group I¥ pasis, which combd ba filled up on the
basis of sentority {and fhe applicants {igurs 1a fhs seniority st wide

Angexure A-6 at serial Nos 9 to 14, V7,18, 20 and 24 bot the respondents

- .

Jetuctant i filling up the she. Reason given I8 that slearance

gurefag
'YQQN\SZE:Q}.'V'
P S
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from the Scr\'aen%ﬂg Comm ittao hias not baen obtained. The applicants contend
that such a clearance i not af all necessary in view of the decisons by thig
Tribusal in a number of cases; as up letd by 'tim High Couwt in a fow cases.
Eg: 04 901;’20{)3, 972003, 113/2004, 346/2004 .
Respondonts have contested the GA. Acconding to them, the vacancies

are to be filled up by way of direct recruntrment, us coubd be seen trom order dated

18 September, 2002 which stafed, “Gramin Dk Sevaky, casual fabourers and
part ipw azmud labaourers paay b considered ag LT Bre viacascias for direct
secrustsest subfect fo sl e:{}féxfé"f;‘c‘)!é fuid dawes by the Departsent, Froun tinm o
tinw "Thus, the apé}icants'emms{‘m p'rﬁmﬁted against the vacant post. 'Tue
Apex Court in the case of State of ~ J & K v Shiv Ram Sﬁ:ﬁr"iﬂa {1999 Sce
{L&5) 80} ebserved that it is pesmissibte to the. Government to prescribe
m}es,fgui&‘;!ines in t'h;‘e“ méttef gfa{}peiﬁtm e:ﬁ#. or geumotion from one eade to 4
diffurent ooz, The Contral Service Group D{Non Gazetted) is the laxt grade
among the cafagofies of the Departm antal employees and as such, the question of
prinotion does not arse becanse promotion can be given only to incmnbe:xt-g
qCCUPYIng fmsmims within like »:ategc@r of posts. Guidelines have been
formulded vide order dated 16t May, 2601 for filling up of the vacanties

and these cannot be igmered. Cbviously, positioning of casual tabourers as

Giroup D canaot be cansidered as promotion, smce casusl leoourers @e nof

“holders of any post below group 1Y pusts. T thiv be se, it cannet be that GDS

would be considered on the basix of promotion ax the post  of GDS purely

being on contract bagig, cannot form any feedor category . As per the

decigion of the Apex Court in the case of P.U. Joshi vs Acconntant General of




8%
India, the Tribusal canﬂot.iﬁ'rect the faszpmdents to fill up the posts before a
policy deciwon 18 tmmtxlated by the iﬁéedm ute. .'md;uﬁeﬂt*g reited ﬁpam bg the
apphicants did ot taks mto considaration the fact that {ﬁ} ars outside the

purview of the orders connected with récruiteiont to ﬁepﬂﬁmentﬁ} posts.

16.9) OA Ne. ‘54512{%93 ami MA 45&286&%&#%‘ Riule 4{%} of CA'T{P} Rules

_ 398}3:, ‘The 3ppdmnt ig at p‘vser{ working av Casual Labour i RME TV

\ .
i
i

Divigio. 1o tesmg of the Reoust m:m‘ Rietag, 250 5 'at.r;'xfa arked Lo be fitled up
trom among the casual %abm:r*m When the appitcant staiced har clhamm she wa
informed that she vroutd be consideredt ax and when her i arises. Despiie the

existence of vacancies and the apphicant eligible, sire had ﬁ?t been given the post

the ground that the screening mmfmtt ¢ had not appmwu the vacancies

Such ac%e-armce iz got at all needed és} view of the decizon by thig Tribusal o
(YA No. 97 ‘r‘.’:{){}? fmd 27’?&6&1; ax confinned by the High Court in W P.€ No.

i

3618/2606.

16.10Y0CA N;}. 35 M%S aindg MA & ;8«’2{}88(Undﬁ Rate #15} of CATES Rules
1887 - _ ‘The applicants p:esenﬂy working  as G})S, Maii
“f"@?{ﬂﬁ i &%ﬁ?}, ’ff?ivmﬁnm ,’{'}wés«ian., were  appotstad to the services
dm_‘iﬂg the Apex'ihd " fresm I"‘}} tr 1996, They are eligible for
congwleration f‘m* prqsfiotiﬁn as CGirowp 3 agaiast 2i | wc-.m;:im which
mfrigiﬂ unfiiled die to m-m cidax"sz 'bj} tha i}cf‘ee.ni.rxg {‘Ieﬁifniﬁ:ee; whereas,
stich a clearance not'.vat_ ab} t;e; T Lin view of the devizian by Lm Trabisial
m QA No, Q?’HI‘-_()G? and 2’?’:’;@{::.&4, as confmed by the Righ Court

i WIP{C) No. 3618/2006. Ordéris GA No. 3462005 also cavers the




M
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case of tize apphcmh as ﬁwy are sumilariy situated as the sppiicants i the said

QA.

Respoudents have contested the CA. ncmmmg to them, , appiicants No. 4
and 5 mc:d OA No. 933/1996 before the "Fribunal for mrec'mb the remanéents to
grant § rnpumfy .\i’auis of Group ¥ to them b‘i{ the '“rzbtm.«i by its order dated
09-01-1998 pe*rmtted thems to withdraw the apnimauuﬁ and to submit
reprecentstion te the Cheet PMG, Kearla Circle whio was directed to cangider the
same and pass & ‘:p.aa!«mv order. Representafions 8o subsn itted were carefully
‘.mmdered amd 'iapx,iﬁu"ig order paseext rejecting therr clawn, vide U sk (Hitee
Mano {iated 28.05.1998. Az per iwe Govermment ordery i extant, oty after
recaiving the clearancs from the Screenimg commsites that Vﬁéajnci-es coutld be
filed and though fhe recruitment rules ;;}'os-'ide for mdacting ‘GD‘S. and Casual

1abourers in Group D post; they canuot be treated to have been ‘promoted’ as

the post of Group D v the lowest rung i thre wierarchy of the Central

| Govermment and thus, there can be 1o promotion to the lowest rung Decision

th the case of C.C. Padmaxabhan and others vs Directer  of Public
Instraction and othas (AR 1981 SC 64) haa been  relied upon by the
mspanéents g regard to the dorimition of Bre  torm, ‘promation’. Purther,

.

G.DS. Cannot  be wmuéerm o part of the formal gimiss of gervices of the
Postal Departnient. They #e governd by compicra -emiii gepavate code,
for recattment, condict and discplinmy provecdings. At a3 Jong as thetr

smpioyurent g under A geparste  scheme  1o¥ wewng = part wof the

foriuut cadre of pestal Departiiesd, thhey vanmot be troated o ba

¢

the ‘same setvige’ or ‘class of service” thereby  entiduny Grem  to be

congiderad fm’ pms;;ﬁt‘ﬂm i its legal sense. The preferenice  given
&
"Q. .
"xh
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to them h well as to the casua labeurers is ‘Oﬁhf- with 4 view to enable them to
get regular appdiﬂment and s&mh appoiniment casnot he freated as i‘pf’smoticﬁ’.
Retsance } e bees placed upon the Pulj .'f.'%-;mch Drecision «cxf the ~:;’.ih:§ﬂ"digaf‘hl§}eaeh
of the Tribunal in OA No. 1033/PB/2003, decided on 287 day of March. 2003 :
ad considered the fﬁi?;miﬁg quesitons 4 reference and answered as extracted

hereundags-

fr Whather Hw post of Extra Departrental Branch Post ﬁ,»frbt.zr belng «
fooder post for further p promotion to Group D iz ¢ peblc post. .

Bi Whather the sorvice rendered as EDBEM followed by promotion as
Group D oemployee which i pensicnalle rest ean be taken inte

consideration for the purpose of determining as gualifving service for the
pusposa of pepsion and other berofits?

'-.\

v-

H

{c) Whether the viow taken by a Division Bench of this Tribunal in OA Ne.
"38fHPr"’I 03 !B.alm quh ve Uniocn of lndiz znd others) decided on
4.4 2003 iz correct view? '

Decision on the above referencs ad sertati :

{1} Extra Dopastomnial Agents are holdars of Ciwl posts }im Bevss held
?J;* e Apex Court in State of Assem & Mhersvs Kanek Chandra Dutta
AIR 1267 8C 884 ax also in Superinterndent of Post (¥ffices and atfiers
vy PX. Rojusuna (md athers 1 §77(2) SLR {8C) 216, buwr their
appaintment ta Lemup i3 ot by promotion but only by recruitment.

Tl The semvice rendored as Extra Departysental Branck Post Master,
even if ;Z*\Z&mm by appointment ¢5 Group D, ix nat be reckoned as
qualifying service Jor the purpose of pension,

{eily A Mo SSMHPA0Y {1 attin i gl v Union of Iadia and others)

WO COrres Hy decided.

Agein, reference Has been invited io communication dated 107

Septembier, 2002, vide  Aampexure

whersin i 15 cleurly olated  that
GBS and Casual Labousers und parttime casual  labowrers may be  considered

agamnst the vacancies for direct recrumment  subject to such  conditions

ARG

w}aﬁr"qﬁﬂif‘h epamhené from hme to tirne. It hag a}sa hea ¥ amp*}asxzed i
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the counter that Instruction of the Government n repard to direct recrustment is
that the same shall be restricted to 1% of the total trength 1n the enfire cadre,

and in a year only 1/3% of the vacancies chall be filled up by direct recruitment.

16.11} QA No. 35772808 and OA 368/68 with M.A. 463/2888 and M.A

476748 The “applicants in these cases, who are working as GDS tn the
department smce 1979-80, claim that they are entitled fo appointment on
seniordy eﬁm fitness basig to the oxtent of 73% of the wwaﬁcias to the post of
Group D 10 vacanciig of Gmup D in the Tirwr Division and 8 in Manjert
Division ar*e available which bave not so far beon filled up due to absence of

cigarance from the Screening Committes, wiereas, such a clesrance is not

E essential for filling up the vacancies as thege are siot smeant for direct recruitment.

.»"md,v dready, such anﬁmg haa bean spelt out by the Tribunal as upheid by the
Hon ble rhg-h Court. As some of the applicants are nearing 50 years of age,
they rapmsénbed for the v;mcies to be filted up but thers las boes no action on
the part of the respondents. Hence, this C.A.

Respi;ndents have conteste& the é’.*A. According to them, the vacancies
do need the demmcé from the Screeniné Committee and # would be only after
seceipt of clearance fram the scraefxiﬁg Cﬁfumittea ﬁfai the vacancies would be
fitted up iﬂ accordasce with fie Recruitasent Ristes.  The rank i the seniority of
the appﬁcmits'ha.x algo been.questibﬁe:! by the respondents stuting that there are

amiors to tham too. Ag per Aamexure R-1 orderof the sodal Mimidtry, re.

Ministy . of Pergonnel, Public (Gievances & Pensions, Dept. of Pervonmel &

[BeR 2 T
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Trainiag 7‘%/! Ne. 2/8/3061 PIC ddea 154 ‘ffav 2001 fxwx recriitments shatl
be funited to § %% of total C'w%}im fimff‘ Strength. Direct Recruitment would be
tilied up oniy t‘o the wictent of oe-third of b varawcies arrsing evax}- vear witth o

-

View o redienty the strensth in evary department. It so far as the past

b

decisinas are concarmed, fie vespandesic have miplententant such judaments on

“ease 1 vase bavis only after gelting approval from Ditvctorsta”

16.32 )()A Ne. 372/08 and MA No. $85/2868 (L/R $(S) of give CAT(P)
imles 1987 ' The xppumf« are wad\mg, az Uraman Dak Sevaks in

T nv&mk'iim North Divisron, faving been in service from the pe.ricd FANGIng

39?9-’32. Thoeir senjority posit.iim, vide Asmewury A~l has alzo been
erystallized.  Vide Asnesure A-2, 26 ;mcmc:eq of Group 3 pmh are to be
m}ed up md these, accos x}imz to Re‘.mrtma'xt Rutes ara to be ui’ed up from
mu non-test category of ct‘ier Group if emproyees and remain ing Vacaticres,
if.zmy_,' shal? be divided ax 75% and 2% te be tilled up from among Grasn

Prak Sevais and Camal Labearery r-‘:pewfn Sy, Aoy VEtRiicy remaming stil}

smh}}ec{ waiild be throvwn open to ds:‘ez*{ recrustiment.  fn fuct, all the gbove
20 pr}st.;\' are b:e.ifig zf'mﬁa,ged:'by GHos ;m mazdnor basic o addition, '

there are 3 more vacanctes i the Trivandrum South Divisien - Respondents

are reluctant  to £ lup  these posty on the assumption that these are
Direct Recruitment vacancros tor  which approvat of the SCreesimg

committee isrequired  According to ?}'za; decimion  of this Tribunat it OA

No. 90172003, the posts to be miefx up from among Grammm  Dak
aewi.suﬁx& .ﬂuf direct f'=cnmmen$ pf S s stich approval of the \cxwmﬁg
g

i \vG
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ecmmittee v not a prefequisite for filing the posts. Gﬁ}@f decisiﬁns ef Hiis

Bench viz onder in GA No. @VH2063, 277/2604, 1150004 ‘mﬂe alga been

vefarred to in fus OA. The restriction oo recruitesent vide svder dated 16-05-
2061 would be applicable whare the recnubinent s on di;-'x:ﬂﬁ.recmitment basig
and ihe case of the app}'x;c' ts does not fali in that category. The 'mphc'mxs have
aise reforred to mm Fact that the orders of this Tritnmal wr ﬁi§§ vegrard have bee
uph-e&d by t'hg Hon’ble High Cout of Herala, vide order i WP No
22813-‘2'{}{)6, uf}e Asnpexure A-4. 1t has Fusther been stated that vet another order
of the Tribunal is m QA Wo. 3442005 1o respect of RMS EK Dividion whitch
went m favour of t‘h.e applicants therein.  ‘Though tie applicants filed
mpmseﬁtaﬁéns to the raspossdents, the same had ot been congidgered.  The
appticants thus, bas prayed for a direction fo the respondents to fill up the
aforesad 20 posts m Trivandrum North Division fom in accordance swith
recrufment Rules apfmstiaéiﬁg 73% of the mmcieq and if the applicants ane
found aligible and suitabls on the basis of sen iorsty and fitness, to accommodate
them 'zg,sunst the vacancsas.

Resﬁon&eﬁts have contested the (LA Accc&i'mg to tiem, the wvacancies e
to be cledred by scresning committes and the fome vacaucy that was
ceared  was  for 2005 which had been filedupbya UGDS BPM.
There are  af  prosent >}'8 ‘éﬁmp I3 vacaneies which we  mansed by
engaging willing GDS  under Extra Cost A rmngem ont. 'The .app}icznts
cantiat chaim promiotion as the posts they hold cammot be gaid o
be in the same service under Yostal i3 ea.mmenf Referenze was mads to C C

Podmanablian & others ve }}irec{‘or of Public Ing dructions and others AIR

1981 SC 64, which desmb»s thu ferTH pn.motmr: Engagement of CzD.b cannot
RS ,.A'N-{ . 3
,.w;‘,.,m.; P

v, i .

= .,
WG vh
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‘be equated to that of any regular post n the Department  of  posts. e

Gramvin Dak Sevaks are govemed by a complete and separate code grnverning

fheir service, conduet and disciplinay proceadmgs.  The regpondents have

 furiher reforred to the order dated 16% May 2001 of the Ministry of Persomel,

i

[

vide Apmszxure R-1. Furthar, they have refarred to order dated 31-07-2608

whesein it Gas been teted that a comiaitiee has buen wef np fo review the

optimisation scheme introduced vide fefter dated 16 pav 2091 and a decision

2 the oabinet level woukt be tahen in this regard. - it has alse bean submittad

that &xe wake of varous docisions a the ‘Tribunat as upheid by the High Cowt
of Ferala, duete changed s::emr'ia, thre raatter has baen {aken up with tie Posa
Drirectorate from where decision aviaited - ihe reép-a-ﬁdenis have further
refermed to the deesgson of the vﬁ.pex Conert iy }‘.}}sj‘:‘aﬁ Siagh vs State  of Haryana
{2003 S¢C L& S 1{)20.__':@%%3&{& it was heiﬁ that when a person i
- Siven appointmiant by ,(ia?.'f‘emmeﬁtvurxderia scheime, tiat emloyment not being
paf‘t'af.fb.mzt} carlre of services of that Government, i s« difticult to hold that
the period for whuch mi amplayes readersd ing setw‘%ce srrder the sckieme shiosbd
- be counted or the pii:pa«e of pangiotay %&eneﬁf’s; and the respondants submit
that the GDS canpot claim that they have a right to be promoted to a& reguiar
post. | That the GDS. cansot clase promobon i‘m« aiza been resterated by

referring to the Pl Bench Deciston ui the caser of Surgit Siagh ve  monof
india and others, decided on 28% March 2005 by the Chandigath Beuch, wvide

-

Anmesure R-3. -Again, reference hias  been  iavited to  communication

“deted 10 Sentember, 2002, vide Annexure R-4, wheretn it s cfeariy

casual labourery  #fzn
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smiay be considersd agamst the vacancies for direct recruitment subject to such

«

conditions Yait down by the Departuient from tima to time.

1633 O.A. Na. 351/2008 and M4 Ne. 408/200% (alr 4(5) af the CAT®)

<

Ruias, 1987 Txm applicants have fited this (LA "They are af present gerving
as Gramin Dak Sevaks under Sr. Sepenntendent of f‘oét Gitiees, Trivandrum
{North). The seniorty position of the %ppiiemts 1z respectively 41 and 65 in the
July 2605 last vide Aﬁﬂexum A-1. There are 18 Group I vacancies available,
wiile the nizmﬁer adisitted by the respondents is 15, vide AunexureA-2. These
vacancies i;a.we been kept unfilled for wunt of approval by the screening
canmittee. All these posts are managed by engagng GDS en mardoor
b:ﬁisz.ﬁécaﬁﬁug to fke applicants, there is ao need for such clearance from the
sereening comﬁsittee fiS held by i}}e Tribunal in G& Ne ‘}{)1;"2%{}3, 97742003,
115/2063 and 346!3(?837. These v%a:éncies could be filled up is accordance vath
the Re#m;itme:tt R:ul-es,_ whm%g} F5%% ai the vacancees would be filled from
amongst the Gramin Dak Sevaks on the basis of sustabslity cum genionty. Hence
this (b4 praying for a direction to the regpandents to take immediate steps to £l
up the vacaneies as per the 'Recmitsrx eff Rufes.

Respondents have éorzte‘stsé e (LA, Accordmg to trem, vids  ocder
dated 4th July 2001 cotxpiéd with order dated 16% Muy 2001, instructions of

the Government in regard to direct recruitrient is that the cune shall be restrictad

fo 19% of the total stremgth m the owtire cadre, and in a year only

137 of the vacancies shall be filled up by direct recruitmens and that for thie

i
(\\
! il Wlif?)
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pirpase  Screenig smmﬁ’tM. revomaendalons  should be  obfaned

Acvardmgly, it W&xﬂi 2665 ;hm one vacancy was eleared by'th-e screening
comunites and oue f}i"ﬁi& Gramsa Dal Sevaks had beer appotnisd.  in go far a
§}a ;')a:;ﬁtdec;simgs e wrscmxe} the respondenis bave. miplementad such
jisg‘ig%ﬂefﬁ:s on “caxe to case b&xis anly atter getfing approva from [resterate.

-

Mo geparal vase az so Yar boan taken up wath the Diractorate.  The respondents

herein eansal takce sadependent devrenm

16,133 OA. Z?En.;';if}:?f'ﬁi{% MoA No, 42372008 (under Rule 4{ St of the CAY

v

- {P) Redes, 1987 The spphicants are workine af Kanoar Dvision ag

~

Gramin Lk S's'ev:‘z’k:«,’ k3 effgaf‘e 16 vacance s‘aﬁ» Urenp 13 agarnst witich the
a;apheaniim ‘:‘i‘ifﬂbt"d;ﬁ be goenmn g ﬁtv‘t}‘ he re 5istﬁx""é~,i+ af the regpondents iz
Hiat due te gon rafmpt of approval ti am."tw Seora ‘c‘ﬁuiﬁ( srmiifted S1e vacancies
coislid not be filled up, v@!‘é‘t‘*‘.—tﬂ as held t)y»i.,v Tribunal r O4& Ne. ‘)'}3;‘2{ 63 wid
277

of 2004, ag cmhmsed b r the Hsp., Cowt, zuch a requirement i< aot thars for
? . .

GEIUEGN ¢S direc

the vaeant posts as e bar 13 applicabis onk ia yospact of o
FHE PUSER @ ule UAr 1S g 3

uimteal. The applicants imw; Hherelore, come tip e this 4 for a draction by

s

tire respondents fo consider fheir cases i:x' Feliing up the vacant pmt- af Group 1

on regutar basiz.
Respondents  bave comtested the 04 on e bass of the arder

daied J&'& 'viar,x 2001 asper which direct recraitment shouid be restricred to

one third of the total vacaucies and that vacancies arwing i 4 whole year could

be filled ap only upm 1% of the total DR Vaemcwes | Approval of the

Screening '{.".cm mttee to il up the above pots g mandarory.  There are 77

other GDS i the Division senior to the o Apphicant. Even if # iz decided fo
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&7
£t ap the vacances, all the applicants cannot be accommedated in view of e
fact that only 75% of the vacancies coutd be fitted up by GBS and further, there

1¢ requsred to be dua comminnity representa ton as per ruleg

14.190.4. No. 48272008 and FLA, Ne. 525728080/ i{5y of the CATR}

Rulesi986 : The applicants are ait Gram o Diak Sevaks working for e
past more than 25 yewrs. wppiscmx’i 2,4.5.6,7 andt § are GLS Mani Deliveress
wdstte Apphicant Wa.3 Mait Pasher. They are seator o i the GBS
Changanassery Hivision euszxuk for proniotion to Group 13, vide Anfexure
A-l extract. Acconding to the Anuewure A-2 recruitiment Ruteg, the
edﬁeéﬁma} gual i‘:ﬁca&iané & or direct recsuits are not ssisted for prom ot1om.
Sinee 2003 as many ag 11 vacancies of Group D are availabie, which are not
baing fitled ap by the respoudents on the gmtm& that approval of the

N

screening committes i ascordance with the Ministry of Personme} C.M.

dated 16© May 2501 has not been rsceived, wilereas, sucix a clearance from
the gereening commates i act raquired as hetd b;, thvis mbuﬁm i OA Mo
9’:‘7‘2001 oA No. 133 JZOM {Assvexure A3 y amd athur qmriar cases.
}{efereﬁee to High Court _g\séx.ment it the cass of Wi ""K&&“Gﬂn wag also
invited by fie apphicants. {The High Court of ¥erala in  that cace neld
thead “fﬁe ff’rib‘sz WIS rz‘gfn; i hohding the casual labourers have gob €
cluim i respect of 3‘5% o e vaoaichis repuiining wifiled afier
recrutment of eny){a zes rentioned af serial Ko, 2ax d such vavancies shoil
b jz;‘fm‘ up By _kéfec:r’wx crase senfority i Hw order pwntioned if that
cinu” The ngh Court has alse hetd that © Agmeaing 12 redied upon By

tha potitiorars & aﬁ;eut bawﬁ fhe cffect ) prsd fing Hw recruibment FUiRS.
-

g
y
i
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e relevans recruitmant ndes do sot provide for wry clearance from the

-

Departmental Seraoning Commitive. [fat i thare waz o bar, it was fmited

{205 ~fr gncipm avpil - - o Exen geny g & gy
£ divect recruitment Wancies going By parg 2 of Arnesiire R4,

l‘~)

"

The werwion of the respoudents mclade that the

4

applivaats m‘mt they are senfor most o3 denied in 4 tabular statement ey have
mdicated the so :.mrfﬁv pasition. There are 11 gronp 7 vacandie m{’ Dhivigton,

As per reerutment rules, the posts are ¢ be filked ap rmt by promotios and thig
fact ias not been brought to the notice of i Yribunai m {M Mo, 11542604, The
Apex Court mn the case of State of § &3 v Shiv Ramg Sharma {1999 {L&S) 861

abserved that it 13 pesmisaible to the Governmaent o preseribe rulesiguidelmay in

tie matter of appointaient or pr&mai:m from ome cadre to a ditferent one

4—!

Annexure A-2 Rac aitm’-aﬁ%. sxieq weie issued on that basis aﬁd the applicant

eanaot challenge tize pmwsmﬁs oi’ Riites and Regulations ’rvhaﬂe’”sy salection
from: the cadre of GBS to Group i' 1% f1ot by pmmﬁhtm. roup 1 posis are the
antty 'fra to any Giovemsent Department, the GDS which ar 3 category of

Extra Departniantal employees sm'ique anly to tire De ;)as"mem of posts as well as

i~

casual labourery are tre 31'3& as feader pool, to give them an opportunity o
bemsﬁe ‘GévfemrmﬁfScﬁmxﬁg; and recrvitiveats are to be made ax per fhe
revised Recmitmén‘t Rules 2002 for the wieanuiex daclared by the Vrepartment
yearly as per the existing guidelines oa rearuinient iunm; ated ag per (A% dated
g™ May 2001, The GDS = a separafe ca'segozy and 18 eniiraly éiﬁ”emnt.ﬁ'ou'x

regitar cadres of the Dvepastment.he appormtments of (3XS ure on vontract
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- 28,009/~ after joining the departmental post. The service semidered while working
ar GBS has no relation with the psot of Group ‘D't which the DY is recrusted
and the macint wag given on :”af aceesit. Since the selection of GDS or casual
labourer as Groug 1Y i unly throtgh recruitment, approval of the Sereening
Committes ss« ,naq;ximfi for filling ap Group §¥ posts as per Annexare B2 erder
dated 16 May 2001. ’.ﬂw‘ Tribunalcourts have pasged’ several ordery
mdifferent cages accérd‘mg to thetr cooumstantinl merds, The vespondents have
respectfully obeyed the orders and acted accordingly. Since approval of the
Screening Committes 1s required a8 per order daied 16% May, 2001, the
respondents cannot deviate from the pc"aécjr of the Govemnptst, but as
simiultansousty m various cases coust ms tssued ﬁrde:z\s,_ respondants fave sr;mght.‘
diractions frbm the Birectorate in view of the changed scenario congequent to the
judgments. Jaduments in ‘G.As, produced by the applicant cannot be takon as a
vardstick to be applied in al) similarly stuated The ré-s*paﬁdeﬁ{s have
uitplemented casch Judgsrents on @ vass to case basis oiily atter gettmg approval
fros the Tirectorate.  No mmendment of the Growp D Recruitmient Reles has
been made by the Department ;;:s far. Ag per the decision of i’i‘i‘e-x&pex-ffﬁzm 8

the case of .Y, loshi and others ve Accountant Geueral, Alimadabad and others

with Civil Appeal No. 16983 of 1996 and Uaion of § ndi and others ve Basadaba.

Bora and others {2603 SCOL&S) 191), this Tribundl cansot direct fe

respondents to fill up 4 post before a policy decision is fornjulated by the

Directorate. 'fhe judgment refemred o by the applicants - did ot take.

sito consideration the fact that GBS are sutside the purview .of the orders

conmacked with rocruitinent to departmental posts and hence they cannot be

G

g



prom ofed ;f‘acﬂ«; to the Group 13 wf post eanying danmfe scate of pay and
also that Gi3 Sevake do not come tinder the psmww of Fusdamental Ruleg,

16,14 Q.4 No. 404 of 2008 and MA No, 531 of 2008 {under Rule 4

-

N3] ﬁf" the CAT {i-‘) Ri;!es'}.&‘??’i : 'i e ﬁppmmsr A preg ﬂhj wurking ag G
Sevaks i 1riwmdrmn Sauith b:vmmx m ternis of Recruifiment Rules, thay are
shigible for promotion ag Group 13 miet there are o present 25 vaesxfc-ies of Group
D -un(;er the .i'“ respendent. Howsver, the same have not been fifled up Aon the
ground that gm\eé;siﬂg Ct‘)n’;ifi; e iad sot ‘qupf‘{)“-"t?d the vacaneies o .fi?éiﬁ,g tp.
The Tribunal in & serteg of vases hald {yt approval of the Sereeniag committes is
wol meceszary {n regpect af posts witessy they are to be & 2t np by direct
recruitment, ‘auc}s er&c:rs m A No. 9?7}"993 aird 27742004 huve been upheld

% the Htg‘* Court of Keraly ig t e "éo 36382006 and WIS Mo, 4256 of

W

2008

-2

f».msm"gr i mwn.eet of Berakutorn ui'u‘\hhi Yribewral faz alre 2ty fald in
QA 338 oF z,{){;., v#m.h 1.9 33 }awytsr of the apphicant in fhgt GA. Thus the
fespondents are bound to Fill :rp tire pcst throtigl Graniin Im!c Sevaks, but no
anronnt would be pa:d by the agplicant

Respoadents } hava wntestc,d ﬂ'n, G.A on the basig of the order dated 16&.}1
May, 2001 Ag due to the deciciog by e Tribanal and e High Conrt, the
cenario had undorgone 3 change, the matter has Bear referred to the Directeg for
their {inal decision. They have also :"éﬂa!eted the seniority pésdt%on of Vartoitg
appiscants and czsﬂiiéﬂtﬁgd tiat as per the statervont given i the reply, the first

applicant wopld be able to get his barn only atter 14 above him stood transforred
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"he appticant has filed his rejoinder, i which he has annexed the tota

| VACICY possson Sbtained rom tre respondants ander the RTL Act, 2005, as

par which, the total sumber of vacancies is twenty {26}, As segands gesionity
poation, it has been stated i the rejoinder that ouf of 20 vacancies 5% thereot

to be eammarked to the GOS would cover all the applicasfs.

16.171 Ok Ne. 485 of 2008 and MA No. $37 of 2008 (ufr &) of the
CAT(P) Rules, 1987} - The applicants are Giramia Dak Sevaks wéﬁcin'g'in

Vokayam Poatal Divigion. Applicantz 1,2, 4 fo 9 and 17 ta 15 are (DS Mail
Dreliverars, while applicants No. 3 and 11 we Stamp Vendore, Appiicant No. 10

w working as GDY Sab Post Master and Applicant No. 12 #5 4 Mar Packer.

Reyying upon the gensoriy of the G.L.5. vide Anpesure A-1 and tire Recrustment.

“l

Rules, 2002 vide Aapexure A3 pead with Antwewure A~ the applicants have
Saime! promotien to the Greup Iy posts agamst the sixteen clear Group D

vacancies, vide Aamaxure A-d. Applicants rely upon the decigion of this Bench

i OA No. 1142004, vide copy a Annexure A-3 anét also judgment of the High

Cotirt i CWP No. 22818/2006.
Respondents have contested the O.A. According o them, as per
rocntitment sules, the posts are to be filled up nut by promotion anct fhis fact bas

ot been brought ta the nokce of this "Tribusat i OA o, 11542064, the Apex

3

Court in the case of State of & & ¥ ve Shiv Ram Shamma {1499 (1L.&S) BOY)

abserved thdt it is pennissible @ e Gavernmant to preseitie sutes/putdelines i

fre matter of appointrtent ar prosotion toms one cadre to o differant

o r .
ane. Annexure A-2 Recrustvent  Rules  were jasged  on that basig

and the applicant canmot chatlenge the  Provisions of
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‘recruitment formulated as per OB dated 167 May 2001 Apex C

sy
P

"

L ‘\.
{352

Rules and Re ;ﬁ‘daxmm whareby selaction fromm the cadre of GBS to Gronp 1 is

C'..
7

sot by promstion.  Geoup [ pusts are the entty cadre fo any Govemnment

Department, the GDS which are a category of Extra Depurtinental employecs

unigee mﬁy to the Drepartment of pusts ag well as:_msm& labhourers @e treated a8
feedor pocl, to give them an opporfunity to become Goverminent Servants, and
recrustments are to be made as per the revised Recrustmrent Rules 2002 for the
vacancies declared ‘ag} ése Departiment yearly as ;‘r;%r the exiging pridelines on

-

curt ceses have

- aiso bean relred apon.

16.18) O.AMBS0R and MLA. 62148 : On the sams Hoe as m (4 402708, 3

applicants have claimed rdentical refrel’ and tire same contaxtad by tire respdts.

EANA. No. 486 of 2088 and M., Ne. S38/2688 ui 48 of CAND) Rules

-

1984 ;"’:f'%'s-a :ipplicants- 28w msm’ﬁeni {of whom 18 belony to OBC
| ’eﬁtegmy} are wnrkmg a8 (mmm {xak Sevake i the Emakulam Divisian. 31
vacancies it Group D post arose it Srnakulam Division. All thege bave been
presently occupsec by G i Bk Sevaks on extra cost bagic. These have
been kept wnitled for want of spproval fram the Screenumng Camnattee,
zev‘her&a:; such an approval 1 nol ACCSEK if’j. in fhes Av caxes, w view of fe
decigion by the Tribunal i G Mo, 8772603, 1152604 and 34602065 ax
aphetd by fhre High Cowrt. Hence Gk OA m\ri"z i prayer for a direction to the

O N

regspondents to fiil up the vacarcies ag per the 2092 Rules. Accoramg, to

respondents, the  nafure of appomiment as GDS . bemg

confrachizal  m  matwe, they do not  fipwe m the

mﬁm which the |Group Dpost 1 contaned. And,
-ﬁ\ g .

- ,(
“t



promuatnn from onte cadre o a different cadrz & aot pamissibie a® per e

b tand down by the Apex Court o the cuse of Siote of § & K ve dhuv lam

|77
=g

amua (1999 SCC (L & S) B0I%  Again. s per 16% May 2001

A

sirom oran L, Li‘&t!“dfﬁ\}' uﬂi’ﬂﬂ‘i h‘f ¥R ‘“-ii}ﬁf‘iﬁf?h‘% §§ eesaniial.

16.29y QA SE/Z008 and MA 33%?.52{;&& fuir ${5) of CAT(P} Rules, 19871
Applhicants in S {}A,‘ anpioyed as Grammn Dak ;avﬂxq are wirder Oye
administrative control of the Superustendent of Post Ullices, Changanuwssery
Division. They are :m‘pirsmts to Group T posts in accordance with the provisions
of the reltevant R emutm enit Ritkes, 2602 vide Asdexure A-). According fo them
tsere are 11 clear vaconcies of Group 13 carre remaining tﬁ'%%eé @ o 30-66-
2808, Theve ave not besw fitled wp ax the npproval of the screentng committes
i awnited. However, a;ceardimz to the apphicants, @ view of the dowmsion by this

N,

Trivanal i GA Mo, Y003 and 11572004 (ris Mo, 2013561 and 346/2688,

>

LA

flraxe vacances feed aof have te have e ﬁppﬂwai af the Screentny Coian sitee
ag the same IS are required ﬁﬁ}@ or divect recruitment.  The decision of the
Tribunal has alse been upheld by the High Court in WP 2281% EG% {1 respect
of OA 115/2004). Asg sich the applicants have prayed for a direction to the
resééﬁdérxﬁg to take suitable action Yo filing ap of the vacant posts m Group D
from out of t’ne GI¥.3. in accardanze with the rubex

Regpondeats  have  contested e AL Accordmp  fo them,

even Fmo  approval  of the screemimy  commnittes IS raquired, m te

mstant cage, the  appiteants weeid  not he stigibte  for recrustment

to Group D ax thess have crossed the age of 30 yearsand the ag

)

U

ey



Yaist for the GDS for caixsi&erxtim for the post of Gmt;p D S{).ym. Again,
the re»zpanémts }m'e*a eontaadad that the decisson s tire case of State of § & K vs
Shiv Ram Sharma {1999) SCC(L & S) 861 ciearly spehis out that there 12 no
mdefeasible right to be prosm ate_d, Ag'xm as per er&er;l aved 16teh dMay, 2001,
fithng up, ai’ the vacancies are to be s*aqtm.tad to 1% of the overall strength and
only ane-ﬂﬁst’i- of the vacamcies cotild be ‘% Hed up i a year. Pmther the term of
dppoiéxi:m ent of ghe apfy}icant afeﬁ}ﬁ gisto 8 ;hsm that the same 15 10 the nature of a
cafrazt. Is view of the above, the ihﬁﬂ;ia s hiave, pf:iyesifm' shisaiigeat of the

3

QA

 16.2330.A. No. $08/2008 and MLA, No. S4/2008 wi 4(5) of the CAT(D)

Rules, 1986: ~ “fhe app}icantsr 2 if:r remm bers are ivm-’xiin.g as Gramis ak
Yavaks o Paf%:anmﬂ'ntt'x Postat Divisen, Recruitment Rules pmwm for
cansideration of the GDS agmm& anmp B po,sts,. uiereas the respondents,
despite clear \'»*at:meia; {2{} £ xmmbfar} are not filmg up the s;‘.;:rxe ofs the
\Ef‘i'ﬂmd that appmwal of the s»:f'eemng committes i essential. However, such
gt appmm} 1§ not essential i view _qf the deciions by i’h’& ’I'ri’i)tm:ﬁ ia OA
Na. 87 ’?;420{}3', 7742004 aﬁd Bighi ¢ x;uﬁ, jﬂdgmefﬁf in W.E € Mo. 3618/2006
‘ﬁm}' 4956/2606.  in rospect of Serwakulam Division, ander 1 GA N- .
3462006 i relevant. Applicants being scim darly situated, they are -an_tiﬁ%ea to

thre benefilx already pranted to tew countterparts in the ather D p'isiﬁns.‘

‘Respoodents have  combested the (1A, referving to the order dated

16 May 2001, 102 September, 2002, Fuli - Bench judgment  decision of
fire C?::md}gaﬁx Benchmmsm m OA No. 1033/2603  and  have

aleo fevel coisitfes Huwe . mabtter




| { i«"

s

8
swotild have to be disoussed and & decivion taken in view of the judgment of the
High Cowt holding that the posts are {iiled ap not by direct recruttnient.

4

16.22 }()A Na. 431%;’2{3{38 andg M A Ne, S$1°2008 uiv {5 of the CAT {¥)

Rﬂfeﬁ 1586: The applicants, 14 n nambers are pregently working as
Grami Dak Sevaks in fire Pathonamtiita Postal i nvigien.  Accarding to

them, o terms of the Recruilwient Rules thay av ehygivle for promotion as
Group I3 There are 17 vacacrex which arose w 2886 and. 2067, G35

-

officials are officiating on extra costx system io thege posty.  The povts have
not been fithed up o r&g_u%&“ bams on the pround that clearmmce of the
Screening Comaittee 13 still avaited Approval of tise ia:’;reeﬁir'sg {"}a}mm‘ittee:
aceording o the applicants, i sot 2s eﬂ{m} f thege vaves @ view ol Ur

dacision m Gg No. $T00% and 2THI604, ua’a-a?d by the High Court m
WO Mo 36}8/’2(386 and W) No. 4956/2006 as also of {' 1 hviion
(34 Mo, 3462085, Henee, this (4 pmyé:xg-fer a4 direction o the respondents
o convider {he case of the applicants for W’iiﬁ?im&fit to the Group D pests

"gamm taa T5% qimtz of the varancres remmning wnditled atter filling up the

ronsts from muﬂgﬂt the non-test wategory.

v

h

Respondents }nw s therr reply submtied that m wiesw of the recent

s

judgmients of th:q Trs.:tm:d and Heph Cowrt ta ‘hn siiect that appo;sstment of GI>
Sev :i‘n (:mi:p Do nat %)5, diract recrusimient bt by pmﬁmtmu, b** SCARANTO
has undu‘gr:sie & -::}mnge aned fre matter stands referred to Divectorate for

tﬁkmga deef\mﬁ n constliadton wath the minsatsy of Persoanel and

decision  has so  far been takem by the
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Birectorate i Hig mgm{'d :fm& ﬁifﬁ"i‘&.f‘ émﬂ’mctimx« are awaited. {f the de epartment

_ ’1& to go by tha verdict Gt t}ze 'lrsbmmilin.%r Court, then the maxsinum age

factor wil toge iy ssgmtu.ame and all the eligible GDS below € years will have
to be coustdered for prlametmn to {‘n amp i cadre. Hege .ahr:m appticable to
0%{ m}u}d ahoa srot be available in w(i(;"} & séi'sz.im. , Régpfanwien?:s fave referrad
to i’.iae‘ietter dated 31 072008 wiserein it has been srated that i bas been decided

—

to set up 4 high power committes to review the wiald mquir\ameﬂt taking into

zmwzmt mmmrcmg as well as uge of I'T) aw aigo exXeBPtIong ?}sex'efmm and the

Recmnmeﬁdﬁtiaﬁs:- af t‘ha Cuamsim ;itm “abintet Secrstary would be shtamed and
then placed ’m,'wn the {Labmwf to d‘a’“?h fire continnity of the Scheme ag waill as

exe 2153 ph omn.

16.2 23} i)..x& No. 332‘7968 amd M. A, Na. ‘ 427208 a_,g-_:e{s#z af the CAT(EY
3_&1{2&}_&&: - The app%imn{'g 2 i x’isﬁm_h—.ém ae presently vworking as
Gramin Dk Sovaks in fire RN ST% Dhvision, According to them, m termi of
thre Recruitment Rules they are eligible for pmﬁa olisn ag Gmssp o> .T%}em are

| 18 vacancies which arose in 2006 asrd 2{}3?; The p:as%s.hasﬂa tiot been fiited
up ot repular basis on ‘the ground that clearance of tha i‘n.f%ﬁﬂi;% Committae
I sﬁﬂ‘ awaited  Approval of t%i;é Sa'nmf:b {‘ammttte.: a«:f:ammg to the
app?zemts 18 siot essential in. &Phé‘ casag i view of the decizion i OA No,
9?”&*‘209:: and 2772 G{)& ag Hphe iz}' bye .ﬁi'& High Court in WPCY No.
3618!20% and WP(( '} Pw AB56/2006 a5 akzo of the &é‘isim' i OA \m
2634 006 Heﬁca this GA pray s for a &.sautmﬂ to the re«:pandent's
to. congider the case of the wyiwmi:: for zppasnsnem to the

Group 3 pasts in sccordance wath, the pmv;sia;‘m of the Recruttment Rileg

)

v I
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. .
Resposdents have cositested the OA.  According to them, there & 1o gcope

\

of GIXS bemng promoted to Group U as prometion would mean promotion
from a lower post in the mme hwerarcly, as beld by the Apex Court e

n & gy e e s

ez of C.C. Padmanabhan & Others vs Thrector of Fublic Instruction and
others {AIR 1981 8C 44} "The respondents have further referred to letter
datedt 1072008 wherein it hias been stated thaf the matter bas been reterred

to the Minstry for a decison af the highest level  Chandiparh Bench Full

Bench mdgmeﬁt i (A HORR2003. has alve been velted upon by the

;

16.24% " GA Ne. 1521 2568 and MA No. 8882808 {uiy 45 of CATIY) Rales,

1987 The applicants {seven u numbers} are working as Gramin Oak

Sevaxs comug under the admmisirative cuatrol of S.5.F. Calieut Devision.

According to them there are a8 many ag 18 clear vacaneres 1 Uroup D puosts,

whidh have sot been filled up dus o want of clemance from Serceniny

2%

Committes, wherens, 2z per vanous deaswon of Ore Tribusal awd tre High Court,

¢ fittig ap of thege pogs under the 2602 Recrustment Rules, such a clearance

.

e £ A Elnen o R o
133 (1A for & <arection to

b3

from serseuing committse are oot required.  Hence

5

the regpondents to {1 up the vacancies in Group D posts on 'i e bagis of the

AR

Recruitment Rubes, 2602 from among GIY5.

6.25)0GA Neo. 4222868 and MA No. SS52008 (uir H3) of {Li'i{i’} Raules

.

1887y Fhe weveni  applicants il 8 (4 are working as
Gramin Dak Sevaks comwig under the ad mmcﬁ "J%.ve i:ﬁtitrui aof 8P

Ottappatam Divizion.  According to them, {fhere are a8 many o8

.vacancies gn. (roup & pesis, which have aol




s

bean filked up dic to mt af Lié&".ﬁi’d from Sercening Committee, whareas,

as per vartous decision of the Trbunal and the High Court, for filling up of

thege pas'ts snder the 2062 Recmiimesst Ruleg, such a clearance from
t

screeming commitiee are e ot s'ec;tm wd.  Henee, thig (A for a direction to the

=

respondents to £} up the vasancies in Uroup T¥ posix vn the basis of the

4

Recrustmvent Rutes, 2602 from among GDS. -

16.26)C.A. No. 436/2068 and D&, Na. S742008 wh (%) of the CATE)

applrcanis, T in sumbere are presemtly

Rules, 1986: Th

T

working ax Ceramwin sk Gevaks m the M:{?\aiiizm Postal Division.
According to them, i terms of the Recruitmrent Rules they are eligible far
pi"aﬁﬁ_dfidﬁ‘ as Gmup B There are 17 vATancies which arows m 2006 and
2007, GDS officials m officiating on extra costs ﬂyst‘em: i these posts.
The posts }xave not been tilled up on roguter basis on the gmimu that
clearance of the S»meﬁmg Commistiee 1 still awaited.  Approval of the
Sereetung Committes, according to the applicants; 1s ot eseential in thege
cuges i view of the decision in GA Na. 972603 aﬁd 27264, ag up‘:aiu
by the Higi‘.t Coust in W?"{C ! i? 36182856 and “é?‘{C} No. 4936/2006 as

alxo of the divisior 1 QA Mo 6’#2 306, Heace, thx BA prayuy for a

- direction to the respondents o consider the case of (he appiscants Yor

appoiativent to &:e Growp T pasts accordane with the provivons of Hie
Recruitiment Rutes.

Respondents have costested the (A, Acconding to them,
the nature of appointmient of the applicants as GDS being ome of
vontractual - i ﬁ:{turé, wde specipren  appointment order, they do

not ﬁgw‘e m the' cadre in  which  fhe Group 1> post ix contaired.

b PRl ‘W.
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And, promotion from onie eade to a duterent cadve ix not parmissible as per
. 6 .

. >

thve daw lard down by the Apex Csurt mnn the case of Stats of T & K ve v

Ram Shama {1999 SCO (L & 5% 801). Agatn as per 6" Mav 2001

miemoranthing, screening commitiee’s approval 15 vesential

’;5_.?.'?}- OA No. §37/2008 and V S Ne. STSTOBE ufy 453 of the CAT ()
riules 1984: The applreants, $ in pumbeis are presentls warking ax Gramin
Dxak Savake w fre Thinivalla Postal Dicasion. Accarding to them, in fermis of the
Racruitment. Rules they are alipible for z:;safiixzfsaﬁ ax Uroup i3 There are 8
VACATICISR wiich arose w 2606 ﬁﬁt’f "‘:{?T". {1138, officrals are officrating on
extra costs system u these pods. 'ﬁ‘i‘é.‘. pevits have sof been fitled up oa regular
bt on e gmaim& that clearanve of the Screenmng Commitias 1g «me avvaifed.
Approval of the Screening Commiltee, weerding to the apphicants, is nof

wentia in {'haqa cases in view of the decigion i OA No. §7V2003 aud
2';“’,;‘,42‘;%{34. as '{iiﬁt"‘“ td by the High Cowrt i WHHE) No. 3618420066 and W) No
495612006 ax aleo of the division in GA No. 346/2005. Henc e; this OA praying

for a direction to the respondents fo consider the cage of the applicants for

accordance with the previgrong of the

appointovent to dre Group 3 poste
Y
y Recrustment Rudes.
1628304 Ne. 463.’2%%38' © fhe applicant w8 working as Gremin Dak

Sevak Mar! Dajiverer under the adm mistrative contivl of the first respoadent.
He i3 an aspirant to Croup i post n acvordance, with  the provisions of
p o 4 »

the relevant Recrustmrent Raules, 2000 wide.  Asgexure 4-1 According

fto tie applicant, there are 18 clear vacancies of CUrewply  cadee
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remanmg unitied as dn 36862008, These have not beea filled up as the
approvat of the scresning commitias i awaited  Howevear, acconding fo the
apphicants, in view of fhe decision by fhis Tribuanal in {34 No. 9732603 and

1132604, (A No. SO1/2003 and 356/2003, these vacanicies mead not have to

have the approval of the Screening Commisttee as the same is are reqifred

anly for direct recruitment. The decision of the Tribunal has alwo been upiveld

by the High Court in WP 2281812006 (i respest of UA 135/2004). As amich

A T A A B NS R g ISR

the apphicant hax praged for a drection to the rogpondents to take wuitable
action for Silling up of the vacant posis 19 {".:‘:réup i from out of %}.e(JL% in
accordance with tha rules. )

Respondents .{i’ﬁw contested the. G.& ..r&cm:*{ﬂﬁg to thems, hie
app'iic\an?f_'s dats of 'b;i'i’}i hjéing December, 1938, he woukd be completing 30
years by December, 2{3{?8 His geniority m tre list of GBS 1947 1 the division.
As fhe GBS are msfsid'e' the prrview of recruifmant rules fo dépﬁrmﬁeﬂta} posts,
fhe appoint of GDS fo L:mupi} caunot be considered as ﬁmm otion. Approval of
the gcreessing committes ig aﬁsaiﬁiz«e}y esvential in mcoﬁ"%’aabe with Anpexire R-1
; . \ ‘ , ,

comutunication dated It Ma v, 2001, Heisa&, fre applicant s not entitled to any

rehief. L b

16.29504 Na. 52,4?28#8, and M.A. Pio. 655/486%w K5 of the C.&'i“ﬂ")
' ggﬂg«,_ 1‘}8" : TWé ?iépiicéits have Fited hris {}.‘A; They are at present LeIVINg
as Grarmn Dk 'Sevaks uudgr' the 1% Ressp{mdem., 1.2, St Supérlniendem of
Post Officas, 'i?z&vmdm&: {North ). ‘The Kensority pas?‘d‘an af ﬂse applicants 3
respective‘iy- &7 :md.,‘.‘i?»% in the Fuly ‘1‘.{‘.{)3  tist vide -Amaéxure A-1. 'Taere

available, while the number admitted by the

P,
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responidents 15 15, vide AnnexureAd-2  These vacascres bave been Yeept
umz}iau tor want of approval by th seresning commuttes Al these posts
are mangged by engaging QDS on mazdoor basis. However, there it no aeed
for such clearance fiom the screen.%ﬁg commiitee as held by the Trbunal in
GA Moo 90172003, 977 ?0{}? 11572863 and 3462005, These vucancies
cotd ‘ye filled up. i accordapice with the Mecruttment Rutes, wdie by 7584
of the vacapcies i@cuid be %fiiut from am sngst tire Gramisu Lak Sevaks on the
basis of suitability cum semsority. Hence this GA praytag for a direction to

the respondents to take mmmediate \ztepq to itk up the vacancies as per the

Recrustment Rules.

16. 3(%}0;& No. 52532698 ami MA 656/2008 (wir (%) e

198"‘. The s1x applicants herein are working as Gramin Dak
Sevaks under the Superintendent of Post (ffices, Kasargode Postal Division.

They are amongs: the senior most of the GIxS. At present there are 8

Hy

[y

vacaneies  of Gmap D, which conid be filed up by promoting the
apphicants.  These pests are maied by the GDY. only on  mardoor
basis. 1he vacancres have beenvécagv‘.' untiiled on the grouad that screaning
carnmittee?s approval }i;I.‘s‘..ﬂG{ been pives, whereas io accondance with the

dessions in (A No. 9012003, o7

. and ‘{5"}1}04 af' tass Tribunal,
there i no néed to have the nod from the S‘z‘gen%r;g Comrmittee as these
vagancies are to be fitled by way of p-‘rmmhm and sereemng committee’s

recommendations are required only for filling up uf the post. by Direct
Reeruttment .Iﬁ z;'espect of Emakutam Divis%-}m thig Tribusal has pasged
an order on the above }mes i ()A No. 346;‘2{){)‘ frec men at thc High

Court of Kerala in W}‘(C yWo. 22818/2006  has also béen fetemed to. The

o~ .
R R
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app}ieaéts pray fora dir*:ectson to the respondents te fill up the ‘v‘acaizeies as per
e 2062 Recruitm ent Rules fmm am ang the c;’;%‘i}.‘:"...

Re«paﬁ&;agttéﬁave contested the A, Tirey have contended that the
contention that the applicants ae senior most amongst the GDS camot be
accepted 4s the seigétidﬁ for appuintment ’tﬁc the cadre of Group D s mads on the
baziz of cemority cum fitness and after &oiding a ;fx_ii}y constitated departmental
Promotica comsmittee. The 'eig'it v.-wmx‘cigs have baen kept unfitted due to the
fact that the séreéﬁiég committea’s recommen&atiaés are ot avadable.  As per
the DOPT O:M. dated 16% May 200t, vacancies iater dlia of Group I cannot b
filted up without chearance from t{fe screenimg committee. Ag regards decision of
tre ’i‘ribs;nai and High Court, complrance has been mads on cage fo case bagsis
anly and siace b;xe insimcti@s m‘havix;ig serecning committee’s clearance have
got boen modifted, directions have besh scugh.t from the Directorate i view of
the changed scenario c;ﬁseqxieﬁt to fh-a recant judgrents of the CAT/High

Com‘i. :

16.31)OA No. 541,/2,{%03:‘ " The appitcant was appointed a2z ED

Mail Man wef 1906-1501 under fse RMS ‘CP Division, Kozhikede.

Since £4-01-2008 he has been asked to perforns fthe duttes of 2 Group D

m  HRG, K&ZhiQkGd-e which Ire has been perfann'mg. '{'hm are 4s many
as 23 clear vﬁéa:ﬁcies 43 Of 36-04-200% wner the RIS etk divisson,
' Koz’hii_code awaiting 1ppmv‘a} of the Sereening {ominithee asper Annexune
&3 oﬁier.-.'But appr‘a‘wa} of ;' ¢xa Screenimg commitees iy fiot essential

51 view of the dscicions i a number of cases, 1.0 O.A. No 86142063,




9772003 and order in OA 115/2004. The last onder re. order w 04
115/2604 has also been upheld by the High Court m WP No. 22818/2606
"The Recruitment Rutes framed w 2662 clearly provide for tivése posts to the
extent of 75%% of the vacancies remaming unfibed atier exhansting the Non
test cﬁta;gory, betg filted up from among the G.0.8. Hence this G A

Respoudents have contested the OA They have relizd upon the full

Reach decision of the Chandigarh Bench w GA 1033/2083 decided on 28-63-

2008, Mimstry of Personne! OM dofed 16% May, 2001 end Ministry of

Communications and 0¥, OM dated | 10-60-2062 to support teir
contention that the vacancies can be filled np anly alter ebtaming the screening

committee’s recommandations.

16.32)04

Rules. 1988 The @s%ieﬂ#;{;:? 5 in fumbers “:ﬂ"& presently working
as {15 R Dﬂ%\ Sevﬁa’s in the ’?‘%}imm}}a Postal E‘é‘?és?&i‘t. Aécﬁr{ﬁsxg
ter t%iem ity trms of #}se i\efﬂmm ent Rules i}:ey ae eligible for progiotson
as Group 5. }ﬁere are 8 vacancies whieh amqé i 2606, 2007 and 2008

GDS. afﬁeﬁds are affmatmg o ek tm\ ‘costy gystemt i these posts.
Tie poqts have not been h‘%eﬁ up on regular basis on the ground that
clearance of fhe "cnaening Committes is stit} awaited Ap;m:vai of the
é-cneermg Committee a:.coﬂimb m the appisc:mtq is not egeential tn these
cases in view (}f ithe decigion in GA Ne. 9772603 dﬂd 27742604, as uphe!d
by the High Coutt in W}’(c } No.3618/2006 and WP(C) No. 4956/2006 as
atgo of the d.vx«sm i ()A Na 26342006, Hence, this OA praymg for

a mrect:m to the :*espon&»ni« ta consider tic case of the applicants for
e e Ay,
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appointment to the Group D posts in accordance with the provisions of the

Recrusment Rules.

16.33) 0.&/ No. 87320808: . The :s?p?icsné i functiomag sy Gramus Dak
Sevak Mait '}}e'iiv;er‘e:", Feezhidlan B0 nnder the admunstrative control of Senfor
Superintendent of Post Offices, Aluva Evﬁjssé&fs.%ﬁg sesirority -pasitioni in» tha
Divivros is 146. He is an aypirant o Group ¥ pogt mm aeeordmice with the
. provigions of the relevant Reoruifment Rules, 2062 ‘v'zdg CAnmenure A-1.
According to the applicant, there @ B clear vﬁzméieé of Group D cadre
remaitung unfilled as ot 36»06-2(35)(8_. ‘These have ot been filled up a9 the
approval of the screening committes is awailed. However, a:c;:sr;ﬁﬁg to the
applicants, i view of the decision by. this Tribuaal m OA Neo, 9772003 and
}15,424;}{}4, {3A No. 561/2003 and 346;-‘12005,‘_‘7&9% vacancies woed .na{ have to
have the approvat of the Screening Committee as the same s are 'équimd only
for direct recrushment. The decision of the Tribunal has ako been upiteld by tre
High Court n WP 1181812006 {in respect of GA 113/2064).  As such the
applicant has prayed for a directios to the r‘esﬁaadmts to take ‘mitab}e action for
Giling up of the vacant pm{x m Gtmt;% D from out of fie G138, mm aceondance
with the m?e?.

Raspaﬁdmts have ’caﬂtesteé the L& According io /ihem, The maode
of recruitment to the post of Group D 1 by Wayl,af? Drroct Revrustment and that
with é. View £‘§ accommodate the GD.S and casusl labourers, they are,
against the direct  recruitment fv’*amﬁcie‘s,.‘}ﬂdj:éted? mio fhe regular post

m Group, 1y cadre . and the same canact be construed as as  automatic

entitiement for the G Sevaks to be ‘promoted’ to VArtous posty mi

>
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Group L Cét&m. Theér have relied upun the decision of the ‘f{t:ra:c' Court in the
case of CC Padmanablan and others v Director of Public lsstructions and
others s'z'iﬁR 1‘}31 5C 64). Vide order dated 4th July 2601 couplad with -ort.iar
dated 169 May 2001, instrudtions of the Govermment in regard te direct
recruitment is that the same shal be restricted to 194 of the total strength in the
entire cadre, aud fn a year only 1737 of the vacancies shall be filed up by direct
secrusiment and that for this purpose screening Committes’s recommendations
dwnild be obtamed The respondents have fgfther f\afeﬁeé‘to the d?;cisios; of Lise

Apax Court i Dhyan Singh vs Statg; of HMza {2683 SCC L & S 1020,
whereis 1t wag held that wheﬂ a p‘,mm 3 givé& appointment by Government
under a scheme, that emloyment got being part of formal cadre of services of fﬁai
Government, it ss ddficult to hold that the pervod for which an employes
rez:deméz nis service under the scheme shold be counted for the purpose of
pensionary benafits, and the respoadents submit that the GPS canmot chaum traf
fivey hrave a'right to be promoted fo a regufar post.  That the GE)S canfiot claim |
promotion has also been restarated by referming fo i'%}g?:i%% Banch Decigion in the
case of Surjit Singh ve Union of Indiz and others, decided on 28% March 2005
by tve Chandwarhs BEEIC};, vida &xr;:e;mm R-2. fymn, reteronce hias been mvited
to communication dated 10% Sepfember, 2042, vide Annexure R-4, wherein it is
ctearly stated thet GDS and Casual Labourary and p&*t-éime;mmi labourers may
be -ccnsidex;ed agamst the vacancies for direct r&mrétmeﬁt subject to such

conditions laid dowmn by the Drepartment from time to time.
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16.347 A No. SE3/2008 and M.&. Ne. T484/2088 Gy 85 of tie CATE)

<

Raies, 1987: The ?.ppéimﬁs, 4w omnber, a2 presmw serving as G.0. Sevaks

T

i Pathanamthitta Postal Diviston. In terms of the Reoruitment Rutes, they are

arices thee

etigible Por promotion as Group U and &l precent there are § vacancze

faxt réspondeats, vducf' have beer kept usiilied ou the ground that screening
commites’s approval has not heen given, wheress m aveordsuce with the
dacicions in (14 No. 9772003 and E’?‘?f’a‘,( 4 of thes 'h‘s tmnal, as upheld in WP
{Cy 36182666 aﬁé é?."xé;"i{){)é, there iz no need o have the nod from the
| Sereenmg Committee ag Hhese vmzﬁzt’ses we to be tilled by way of promotios
and screening committes’s ﬁ*cmxmanummm are requmed only for filling up of l
e posf by Diroct Ra.ﬁ:étment. I :ésp&c{ of Emakuiam Divtzion, (s Tribunat
hae passed an order on the ubove !ma« i OA No. 34642 G()“i

Resposdents have contested the LA The mode of recruitment to
the pm*t of Group D ia h)r Wy ‘: Direet Recrusment zﬁd fret wath a view
ts accommuodate the GDL and cosual labourers, they are, agmmst the
direct recritment vacancres, “nducted’ info the regular post i Greap 3 cadre
and the same cannot be consrued *L«‘ an automatic estitfement for the GD
Sevaks to bo ‘promoted’ fo various zmsn fit Gra&p.fi} Cadre.  They have
n‘-:i%ed upon the &e»:is’ms" of tie A;F{:’:LF(;{}""}M"#% tre case ot (O Pa&ﬁ’iﬁabhan and
others va [irector of Public inéi‘;z;-ctiﬁns' 3{:& othars {AIR- 19381 8C 64y,

+Vide order dated 4th July 2001 coup}ed wi_ﬁz order dated 16% May 2001,

mstructions of the Govemnment 1 regard lo dirsdt recrusiment iz that the

[l

same  shall  be restricted fo 19 sf  the tofar stvength o the entwe

cadre, and in a year only 175 ofthe vecanciss shall be filed upbﬁ. direct
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recruitment and that for tis purpose soreentng Committes’s reconmendations
shonld be obtasned.  Accordingly, it was i 2605 that m;e vavancy was cleared
by the scrsening committes and ome of the Cramin Dak Sevaks had bees
appointed. 1o o far as the past decisions are converned, the respondents have
implemented such judgments on “case to cuse basis only akter getting approval
fom Directorats.  Fusther, they have relerred to order dated 31-07-2608
| wherein i has been stated that a committee has been st 4p to review tre
optimisation scheme int;'cduged vide lerter »d'ated 16™ May 2001 and a decisior;
% thc cabinat }e;;rp} would be taken in this regard The fact of the GDS bemng
granted ssverance amount on freir becoming Group D em proyees hiag also been
speeifred  Again, réi.i?g}cei}ms been placed upon the full bench decision of the
Chandigarh Bench: in the case of Surjit Singh vo Union of India decided on 287
March 2008,
16.35) OA Ne. 598/08 md MA '3‘?4;’2863 wi ${5) of CA&7 (P} Rules 1987 ¢

“Fwo apphicants have filed this . A "they are serving as GD. Sevaks in
Yasargod Divigion, According to them, thers are ab proseat 6 vacancies of
Group D under the 4% Respondent which are not being filied up due fo want of
clearance ﬁ\'}m ‘the Sereenng Committes. However, the contention of the
applicants is that such a clearance ismot seeded i i case sinee the vacancies
are not for direct recnutment as held i a number of cases, such ON Asne.
972063, 1,15}28{?4, 27742004, 386/2064 ete., Hence this OA

Respondents have contestsd ihe A Accordmg  to  fhem

the appointment of re apphicani s onty m e pature of a
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contract and ey do not figure in the feeder grade i the hrerarchy, a8 (:'«mn s
contrac y do el hye. 2 V.

the entry post i the m:}fe Agam firey have relsed upen fhe decision of the Full
Bench of the ph:mdsgwh Banch m Ga Mo }{?33<‘ 663, - Agamn, they ha'\fe
r*efen'e;i to the orde’rvdat.ed IIGQ* May, 2001 and order dafed W‘ September, 20¢2
of 'shel }XT)PT.&%i.qistfy of Comrr;am%eé‘riaas wne Informabion Techmotomy
- ey ecﬁv‘eﬁy about the ﬂﬁtsi:s‘e; af :xgzpafrftr;'sefft and f.he requirenient of sereening

committes's clearance before fire vacancies are fifted up.

’

16.3650.A. ’.’-m 6182008 and MA No. §065/2065(Lnder Rule $(5) of CATH)
'Risies 1987 The applicantx are .f'imctian_%ﬁ_g un Frivandrum  Divigion
as casual lsbourers fram 01-07-1992 with temporary status having

‘been granted from $1-01-1996 vide Annewure A-1 order dated 15'—5}3-39%.

o

Vide Aumexure A-2 unier dated 535-10-1999 they wers freated at par with

Group D perbmmei Vide Annexurs A-7 order dated 3 March 19‘93 m OA
{'»1909 re respondants had mmm;{ﬁ»(’ tat e ‘q)pum{meni}. to Group D
p(s_st would be made from casuat ’i-;rbamers with temporary status like the
appitcants on the basys of their s.—:ﬁ:ﬁﬁé}f. Reem'ztmenﬁ Rutles for the Group B
posts i respondeats” of},msmtmﬁ came 1nto bamu i 20@4._ S conrding
te which 2546 of the vavancies which remain unfilied alter recrutment
of sondest cateyory employees v given fo casual labourerg fm"theif
ab%rptm‘: ami the method of becnﬁ?ment for fillmg up the vacancies by
Giraatip ak Se w;ka md {Casual 1 a’aouf*ers i3 se'igctiea eﬁm semcnty As

per Annexure C, they are the sentor most amongst the temporary

_ stotus cagual Isbourefs. - As per Annexure A-4 order dafed 27% November
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2087, obtawed from the respomdents under the Right to ﬁiaii’an‘uati&x Act,
2065, S posts of Group D vacancies have arison in the Trivandrm GPG.
There ae in al} 18 vacasnicies m the Trivandrun (}fmth} iriviseon including
the GRO. Subsequently, two more vacancias af 'I‘:iva‘ﬂt'{rmx GP(r arose and
thus é%:er;f are t aif 7 vacant posis =t GPG, "f’ri»mzi%:#rs. i the above poss
i the entire Division ave filled up, the applicants are sure to be appointsd
undor their 25% quota  Nen filkng up of the vavancies iz sasd fo be dite to
fact of non recexpt of the uia'n.m ce {rom. tire Zcreenmy Commifice, as
acecording to the respondents, alf the (:m:ip D posts are direct recruitmoent.
However, vitig GA No. 9772003 zid GA 277/2003 filed by casual labourers
of Kollam the above issue hal been comsidersd and the same have been

upheld by the High Court i WP 361 842066 and CWP 4956/2006 decided on

227 March 2007, The Tribunal in OA '1;15/2004 also heid that approval of

* thaScreening Committes 38 ok necessary m suck cases, vide Annexure A-S.

Axs there 5ad been no fisther action by the respondents the applicants have

movad thig tribunal for a direction to the respondents to take mmediate steps

s

for pmmotmg the apphcmts to Group U as the basis of fheir FUNIIAE
waniorty agmmt one of the e'm{m;, vanmmeq whseh falls under the 25%
quota sat apart for Casual Labourers under the Recruitment Rules 2062 and

such 2 promotion be fron;, the date of their entittentent with all consequential

benetits.

Though in some cases reply has pot been filed, at the tmme of

arguments, coussel for the respondents have stafed that the stand taken im the

reply in  vome of the G.As is adopfed m all  the other  caves  where

54

the tegal issue involved iy ome and the
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A

" same and the facts as contamed in the G.As are by and hage admitted ones.
318, Sentor Counsel for the applicants ansued in respect of tire tegal issue mvolved
and other counsed st regpact of ther cases adoprad te same.

15, The sensor counsel, cogantly angued the malter & mder:-

{a} That the conbentions of the respondents are not mamtamable for, in so far as the
contention that the posts are to be fillked up by direct Recruitment, the same
aiready stands rejected by the High Coust itself. As such. the self same point

cannot be agitaled here.

{b} That evan s¥ fise ohjections/cantentions are maintamable, thiz Tribunal cannot,
atter the High Court bas decided the issae, deal with the same issue s judicial
discipline warrants that the decisiva of the High Court s foliowed by thee

Tribunal

{c} if low provides, for an'y- vatsd re;wa%., that the matter can be re-agitated by the
mipaﬂd&xts and judical disciplime H aigo mot hampcmd if the Tribunal deals
with s seue again; then aisu-‘)»,'. the decision as arived @ the earlier scoasion
alome coutd be passible as the pfﬂ"u;isfﬁﬂﬁi of the Rules clealy would go to show

 that the posts that are mqbe filled ug 255: GYx.5. mdior Casuat Labourers do not
fal} under Direct R-écmiéméﬁ{
26, As,f's‘g_an{q {ay above, the semior - counsel argued that the vase

of the repondents w that sordening comnuttee’s appoval i« a4 ore-
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&
requisite for hdmg ap the vacancies 1 Group pessts fros amoagst te G55, and
Casual Lubeurers as per the provisions of the Recruitment Rules, as these posts are
filled up by direct reenitment and provisions of i¥ics Memorandum dated 16% May
2001 squarely apply to such posts. Precaly tus was the msge m e cartrer (L As,
viz OA No. 9772003, 1315020664, 38572588 ete., of this Tribuaal, which have vividly
dealt with the subject matter and held that screening commnittea’s approvat for filling
of these posts i Group D se nok registred st ol Once tis issue stood enuclusively
doecided aot only & the level of this Tribunal, but even at the High Court ltevel, the
respondents cannot be penm%t d m mapeﬂ "%’i" zssue agasn, 43 ‘owstructive res-
Judivahs’ stares o their face. A mimbar t:t cistons have veen cited i this regard by
the senior counael. He hax aa’gued {'%wt the fma}fiv and conclusiveness of judscial
aiec._i.sieﬁg. canset be tinkered swith by sxﬂccessive attempts t re-agitate the ismxe. The
ro-opening of matters which have oace been adjudieatsd upon is bared by pnncipies
of res judicata. A cauge of actmﬁ which resuits in a judgment msyust jose sty dentity
and vitality and merged with judgment whep promounced. It canmot thersfore,
survive e jm}gmem or give fise 1o another canse of action on fhe same facts An
eardier decikion may seem to be incomrect 3f (he cowt had acted mn ignorance of a
previcus dacision of s own or of; court of & courdinate jurisdiction whsch covered
the ms\;t-befbi-e it However, a'i}ecksiaﬁ_‘%%ic}f ‘hag bec&me Hinal and binding on
the parties cannot be attacked b-eca:f"'s'ré: ._0,5 a deficiency of vartiaq or ti';b court had not

the benefit 01' the bast aig‘amanf A prior d'ecis'mn o’ -th-e Tribunal on

z'éaﬁtimi facts 4 md taw bm&g the Tribuna on 5*& Saidive pmnta of law m a later
case. Thus, these objections are nof maniasmablie on the basis of the

prmciples of constructive reg judicata

T

e

)
T
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v oo 88 L
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31, As regands {b) above, the senior counsel argued that in fatt, vace the ﬁecis&orx of
the Tribunal has been tdcen up béforé (’he :Eig}z (.k;ﬂrt :mﬁ the High Cquft‘ﬁasiéeeideé
the jssue, the afdc" of the Tribuna gets menéefi— with thejuﬁgﬁ:enf of (’n Hl'igh Court and
as such, the Tribunal cannot in any event deal with the same sssue agaw.  Sudicral

disciptine waants that the Tribunal does nal secousider the very swné issus as that
would amouat to sitting In appeal over the vecision of the High Uanrt. To substontrate

this limb of argument aleo, the seaiar counse! reisd upon @ ngsaber of decigions of the

Apex Court,

22 Assumiing without accepting that such a reconsideration is possible, then again,
T L \ .

tire provisions of the Rules clearly show that the method of filling of the posts by

G.D.S. and Casual Labourers is NOT by Direct Recruitment and consequently, approval

of the screemiag committee is nof required. Many decisions have been cited by the

' genior Counsel in support of thig angument.

23 The cases retied upoa by the Sensor Coungeal are ax under:-

(@) Semwanti v. State of Punjaly(1963) 2 SCR 774, switerein it has been held a

ugdar: -

The binding effect of a decision does not depend upon swhether o
paticular argureent was considéred therein ‘or vot, provided that
the point with referance to which =1 argument was subgaquently
advanced was actually decided That' point has been specifically
decided in the three decisions refrred to above.

{by CCE v. Algoori fobacco ’Prods'scts:{_ 20843 6 SCC 185, wheram reference was
invited to the following portion:

11, Courtx shoutd rot place refiaree on decizions without discussing ok
te haw the fachud situation firs in with the jact situation of the
decigion on which reliance is placed. Observations of courts ure
aoither to be read as Euctid s dieorems por a3 provisions of @ stahite
and thet. toe taken out of thasr costext. Theze observations sust

i ithe contest in which J‘f’%,.zy appear ta have been stated.
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Judgrwnts of courts ane wot o b vonstrucd ax gatutes To
inferpret words, phrases end proviions of @ stalute, ¥ mfm
becare necessary Jor ﬂqﬁfgdo to embark on lengthy discussions |

e dzcwssion iz pmeant  axsplatn and rot o Jefie. Jud?sz
interprel statstes, they do nol inigrprel sudements, They interpaet
words of sututes; thelr wards are not to ke iterppdted o8 Statwes.

18

s Londos vazreg Dock Co. ikd v Hortos (ACw p 76 '} Lar
Moo Derrett observed: (AILER p 14 0-0 fe"’l'm&. i ] Ha,zl

“Fha matter cannot, of course ba seitled merely ff‘,' rrecting
the aph..:zm{z ey m«:‘f&&"h, . @i b :usf‘* thay wore pox of an
Act of Parliament and applying the rules of istergredafion
appropricl therato. This is mat to datract frome ;‘Acr vt wetght

1 ke q“w to the languase echuey! Tv used by Ll wmosi

53

bt

), ”; Perd
ul.u:tl u.ta 1= %4 -Jhr £E....

~

nion of Indiav. Arun Kuner Ray, (1586} 1 500C 678 - Relerente was invited

~

to the fotlowing pawage w that judgment:

17 Fhe efact of Nude 5 of the Ruier foll io ba corstdersd ‘w u& Iy

o

fL‘m in two ,.gngms viz. Senior Superintendent, RM.E. v, KV,

kn i?

,,‘"4;;'

0t p. 542¢ {500 5. BED. s 5}

fr"-. . l"..'n;" - c‘-'
it ond Ref Xuemsae v, Unios of fndi . The respondent relied

v

!42,; upon Hhe e‘i wikg Qierve

PEDO ’??S:‘a'?' D [_!Q?A 28

’

La

as »'.7'3'

Ve pr'e o by mis-rnide (B foweves
additional | ;,F In Phot 4 gives v opdion T
fy neiin de semvicez of the employes t‘:,f e expiry af the
neriod of tha solica: i chooses & ferndnaa the gervce of
any time it can do so fanth with By pagment 2 him ef @ sum
equivalent to the amount af his pay ;n?m cllnwances for the
period of B rotice af the s roie af wfz:r’ bt was dravwing
cfré’ﬂ' imme (i'"f"Zj ¢ "'ore the termiinciios {?s hiz ROIVICRR OF, @8
hﬁe case my b, for e p.:r*nu by which suck roties fuls dhort
_m‘ o.me monkh . At the riglk ¢ o nz;s.v!r:sm, wa ey amhv thatr the
operative words of the proviso arc 'the services aof any such
guve st awrvait naly be terminated forthwith by puyment’.
To put the matter in a sutsell, 30 50 ¢ *‘9@:‘:% tha termingation of
serice has to be simudtiwecus wilkh the pd )?'7"\: s (e
employes of whataver s dug to hine We pevd rol pause &
consider the ¢uestion as to what would be the eﬁc. if there was
a bona fide mistake as to the arwount which is to be paid. The
"u g does ot lend B rself b “,v tme;pmmrfah St Hie
serminaiion of “samice becames sffaciive us soon as the order is
"ar-mi on the governmgnt servant i rrespective af tns a;aw.mon us
o when the r\(yﬁwm‘ dz ) by i £ £ Be maade. I hab was Hw
tention af the jramers o" the BRule. . the prmtm

’W‘W beer zjf:‘?t’h‘ s (}&"(i Ax }T{fﬁ‘
. e |

—T“ T[\/-‘ ‘

.l'

e BAVETRIRE OF

£
the & FONUPY R Jagn?
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offers beer suid Haat i the pravise sicrds used are plain wnd
ur.zumb SUOLLE, We ure bownd 1o consteue them tn thelr ordinary
gense |, ‘wad not ko Snnt platn - words in an A Taf P:mfemwd by
considerations af. puffc}‘ if it be policy, as to wﬁw‘z snds puyy
difler and us to which decisions may vare

.?";“f?" St wizs Hhe voltdity of

o ihe psm“gw thergin,
fr obmerve, with respact,

This decision was mf*aﬁzm.i n': ,"v' g
an order daled September 35, 1968, 1
Huzt wag in question in hmé case. We

that the vr'mn{immr brought inte Rufe SEIME wish affect from Muy 3,
155, escaped the wotice of me Bencl f"m w cided that f‘a::e" "“-’ze'. srror
was a‘?'vsemu‘.’:fb/ carrecd. by anofiv L7 j
devision in Raf Kwmar v. Do axfFisdiz
SCC &S p. 199 para 2

7

{edgl )(‘.)

20 .¢ 11
fench Gy

:az*.‘..r.zg' PR30 34 para 5,

t

“The pjjfzu of His apmpdswent is tiar on May ;1955 as
alse onJune 15, 1971, the deate on which the appellant's

services were ferminated forthwith it was not ob
& pay bo him ¢ symequivelant fo Hw et of ks pay
and alipwences oy the periad o the netice o the rate ot
which he was drawing them immediately before the
tormination of e sarvices or ax the case may be fr the
peried By which such rotice falis short. The government
servant concerned ic oy estitied to clum the swes
harein before mentioned. itz affect s that darz:m‘m af

this Courd in Gapmaf}e cased is no longer good fww. There
iF o doubt that this rule 18 @ valid rule because it iv now
wead esteblizhed et rdas maxde wadar the provise o
Article 309 of the Constitution are legislative in charuiey
iz r}*emjare can b given effect to retrospectively.”

{&) State of J‘}:w' v. & zze‘dw Jmer.{,’,‘&‘??} T SCC 28 a8 pagedS3

4. The reason which fuie bess i vdza atad o fobd Haet e decision i Hie
 case of Kawmbrit Singh . was per incuriam is that it 8id sot considar
the guestion a3 to whether the Consolidalion Awihortiss are courts
of limited jurtadiction or pot. Hexce, an absésvation was sunde Hut
the civil cowst’ while disposing of sufts ofter revivel of their
Jurmfzct'on at the end of corsclidation proceedings wot A18 reerely
sx ot dacrad i terns of ucisba df z‘w Ls?fz.m‘)thfuzw" Authority. It

is ubsena:’ thii cases where Jurisdictice: of the dvil court Is net
barred in terms oJ u.zcttrm $tbh vr ;Jer:t:on .) ot the Act. “the civil
court cannot pass o decree ewzy in e aof decision af b"s’
Consolidation. Antherities™ after revival 'af the sult. Whatever hos
been held or :.)bsewefi in  the cuze of Raskrit Singh owy not
appecr bt be correct or e seem ke be  gpainzt e
providons. of the Act bul that  wouid rot be a valid
grownd fo Sold that the carfer  judpment wow  rendered
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per bicariam or that decision woukl sof e bisding on the Bersch of
{,s..-.*we,.f-zﬁm "rz.:a(i,'chu % ri::!;e(. s;," oher poinis o rglirence has
derit Singh.

S S Pis functire W sl etamine uF Re i whad clownsthoess

“ts

s

Secisicon can be considered o ve Been rendored por incumicm. In

Halshury s Laws of Brgland (4th Edn.j Vol. &5: Judgment and Ordera:

e ,u. ?

Judiciad Decisions as Aubhorities {op. 35754, para S78 we fird it
ohsarved aboud per incurianm s fidlces:

“4 ut’Lf.Sft}fc i3 ?;'b" g5 ey Wi RN ;ﬁ‘r‘iz‘i( b2 JIJ)‘}' Fi

lgnovance of @ previous secision of its own oF gf ,, okl
coandinate jurisdiction which -.av«mm.f.a case bafane it in
which cas it pust docids whick case b fidlow [ o 7 whos it

Ras acted fv ignorance of ¢ House of Lovds decigion, i wm, A

-,

R

cuse i mwst 'uf.n.'}’ﬁl that daxcisto 287 i wher the Jecizic
BIVES I Ipnongy i m» fasps of @ ;:z”xm.afer ar sl hoving
statuwlory fore. # x."i.!SlO' showld net be treciod as e' YER DT
" Zosmomsome cmk ox oFe

CHIHATH S Gf (Z e

’!

4 r{f"l,?"ff???, r;d RWHEVE?, ».v:f',x

ﬂ‘k

ar becusese the court hiod wot Hhe bosgfit of
o, 0 & df'"é.’i.“fu wale, the only cases it which
skondd e ?ze! & e piven: s TResSrim R Bose gf

[} N

Cowr oF Appeal

fiti’f J{{(’hm\(,. ;2‘:"'-

- ‘rr
CRsion O* *’.’u R

 F,
7 5o ?P" ST

lord Godasd, OJ in }}‘M-mﬁhfh‘n? Pl Autbort
that whave @ case of siatige bad ned besn ,.sw}w:u o
attention end the court gave the decision in igucianse or _;.u iRETS
of the extctence of the cam or gabte, it weudd be g Jocision vondered in
per {RCUFIam.

SE T 7

¢ e o decidor of ﬁé Coust separtad in Gost ; A w4
dyangrayane Ras I Fas bagn held as icl fows: (S0 pp. 36405, para

“The rule of por tucuriam con be applied whons @ const
omits Lo consider @ binding preceden] of The suwe conrt
ar the’ Superior oot randerad on the supe igsuR oF
x«vftpré"(z c.nw'i omits o CoRs ddor ww oy sfpphude whila
deciding tnan::'w W, theraire, find that the nile af
per inciriasn connot he invoked in IJ\ s FOrEt CNERE,
Morenvar, & coxe cunwl e réfirred o x durger Barokh
. 3% TR {::Ame of @ party. & L Gecision By e Judeoes Baz
a hinding «‘»f.}’a't ar anothar coordizaie "
Judpes, weiess it is domosstrated St the weid e reizi
by wz,u:ﬁ\ca.u_’ gohinpe in W or decision ceases 10

far; Kpﬁ,@wlu‘fﬁﬁ ;rf;p;#’,%mam >

L\‘.
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tovendiig fo  Hhe ahove docision, ¢ decision of S coordinste Berch
' sdid o have ceared o be good law only if it iz shown Bhet i is
dua to any subseguent change in law. ' -'

%

{e) ,Stfpdz af Post Cf?ze,e.«rv 2L Rzzmwww {19773 3 8CC #4, regarding the

& i "."ffx...( civar Bt ar vxbae efu':m"ma skl dﬁ‘w« x5 ROF G
casad worker bt he holds @ pnst under the edminis rative
contrd of the Siake. M i apparent fave e rdes tat ‘?re
employmant af el*fm Je;‘«z.'mmw *u apert isin a ok which
exids “apadt from” the person whe hagpens fo FH it ar

: ﬂ(i":“l‘ff‘léf(i! tme. Though such @ post I8 audside

el
civil senvoes, l’*.m*&’ ix no ‘m"’al' HEs e pwist W
A0 tests Of @ ii‘ﬁ’!‘ i Mid down Z'? ‘g
Chasdra Dutte mr.\._ are clearty sadis

estm departmental agents. «

{0 O Padmonablion v. Birector of Public tnstructions, 1988 Seepp

SCC 668

& eod o £ &y A S I FART I 7 g .
S Proesotion ix thux ue’ frad i s £} af Mide & o the Kengde
State and Subordingte Sefvioes Rules, i058:

tEN

“ Prapoton " saeans the appainuteert of @ r'ﬁfc"i!fh”“
cadegory o mm’ﬁ af u serice or o cla :
uer’zer cutegary or grade of such serice ar ¢

dufinition ﬁdf}‘ confyms ke fie X A N,msmz*f;& ?oax

understood in ordingry mﬂ"im‘ce am wlse &7 @ farm froguenty weed i
cases lnvaiving service luws. Accarding 1o it & pErson a"reoc:. hold nq

ot woudd }zmre a promotion if ke ix aqopvisted b gaother past wiich
saHigies either of the llowing fwe condifions, namoly—

{ij that the paw post is in a ligher caregory of Hhe sare Servhoe o
clas saf service; "

(1) idee soaw prost carrivs a li gm.rgnfdp i1 e st servive or Gl
& Nt ix cpopnon gmmA } botwsen St }m;ﬁp” Heert ix B sz-'*‘wzi' Qe
the two posts helong to the same sewice or ¢lass of ;er'ma
Applying Bre abave fest, therafre, fo Brns i wordd fotfow that the ¢
appointavst of an HES o the post of e AROQ woudd e «
praration 1], and enly if— '
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@) tiwe post of aw AR o

. ; .
FEEGry e z‘u. ‘fgf 320 & YOS

)
p
5

=} ihe postaf an ABQ carvies i Sighar grads thas thet of e BR4”

v"' &

O

in cse of vither of these conditions wm,w ! :
dn HS4 1o e nod of 4 4EQ would be g ety within the
nwarsag Of fie dause ahave reprodiaad.

{g} £ Roghove Kurup v, V. Anontholaesniri{ .3{1{}- 2800 17y

« i Ndirsabdype Bysack v, Shyam Sundvr Huldar Bvir Lordships
observed s Lllows:

“In construing o starude it 45 not oo ;.«s_:aum,w‘ ts any vourt i
proceed Ypon the axsumpdion that the Tegis slature has wede
€ sustae and dven i there i somwe defct i Bie
phraseology vied by the legislature, the nourt cannot aid
the defective o)zmmg of an At or wid and amend. or by
congtruction, mae up s *‘zm moigr wiich are fef in fhe
Agt.”

L

18 W aftampt iz mede bs: iz oesa to wild or subtact sy word. 2t
& only affer reading the two provisons of ".ﬂe Rules harmonionsly
the rexudt can be aclivved wifond v viol of e
provistons of B Ack ar the Balor Tha é fect oz azr‘ 2RI
indicatad above, Was o provide prowolond avemes fo e rope
tu,.a‘vnrg dafffor B post qf}f‘e-.'mflze?r provided thev GdRl ragusite
quak ,‘zca. e

(s} State of Rejostiran v. Fotek Chend Boms, {1996} 1 830 862 ;
8 The High Court, in our opémivn, wew sod right in holdies Bt
promotion can J:M':z‘;‘ be fo @ higher post 19 e Service and appaintee
- to a higher scale of an officer holding (e sume post Jozs mal constitite
promotion. iy e terad sonse B swerd :m, ek’ sz “te advance
za & higher position, grade, or hexmr™. Do @lse possiion” g
“wdeuncemant ar prefermant in honour, Jignity, rark, or grade”, {See:
Webstor s o:r,g?fe}'ewnw. &rlmw"”f Intormabional Bids, _;}.367{3?‘2}
‘Promotion” thus rat anly covers advwarcement to higher position or
rasd but s implies alvenceswnt to o kigher grade. In service taw
afse e e.xpmwm} ‘promotion” e beos wndnrstood is i ;vze.ps’ SRS
and it has beer held that “premotion can be dthsr to ¢ higher pay
see or & i }:;zgix&:(ﬁwf "

{ o dgpn g ni
&, e gisaintionit of

=y
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g, Jr Sl Moken Deb v Dnion of diad, the pay scafe of off e
Assiststs i the vl Recrefaridd b g siprira wes Radif- 205 wed and
barsiy of the recon me:uwar‘«swf e Seevned Pay Cormng vf;-,m«. vl vl
?n» the Goversment of Mndia the scddas were revised and 259 of the
st wors plared in e Selecitan Grade i thi scede of Rs 180300 and
the rest continued in the old pay scale of Re S=180. For the purpose of’
7, |Jvil CHROES S ’,?1::':‘0

1 ﬁ:f’ﬂ*&'!ﬁh’* Gede. Thae

»

:?"

X"

ad in G spid Fest wese oppsistod i

v iz Selection um& ang the Azvistanty in the 0id puy scale
Yo dn. hg the same fipe af ware, This Dot observad Shat provision
o 2 Selection Grade in the s catagory af posts 1s wob @ riw Susg”
and tha Ya Selection Orade (x intendad ® enswe Bad “a.a.m?‘-z
amplovecs who gy mot geb @ chanor of promofion o account af
idemitod cufets zgfprzmzcm{m. shonadlsd it Seast be placed fx.«'!f;ei Selection
Grade to prevent siapnation on the maxiasun of the sade™ and thar
“elartion t'?'rm'fax :r'r‘e, therefore, cragted io the interest af greater
asex”, The Con ﬂu} amh“ of the foct that the busiz for seluction
sxing of the Am&uu ¢ 1 the Selection Grade scale was seninriiy-
cim-narit which is one of Hw buo ar Sinae prisciples of p :“«7!!&}:"!0!5
widaly accaphes *'z‘. the adwmimistration and, thersrore, the Cregiion ¢
Selection r‘ﬂde, in the ocategory uf Assistants was not open z‘a
clhalenge. o that case, the Court fad proveaded on the busis et e
apneintmen? 1o the higher grade amoynicsd 10 promolion,

-3 L6002
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{ Counsel for the responidents anged that faw doss provi e for reyt;fmd&f%«&ﬁ of an
IS already decnded, though xxrixq an exception fo the ﬁé“}af"’i primeipie. Ag for
axample, when 2 gidgent 53 x"'éﬁta&f‘&ii“ e i;zu-rnriamt_, the same meed not be
considered ax precedent. . Agam, dovtrine of mub-sifewtie s yet anotiter gateway to

2 A

Jeamat Uak Sevaks, do holda

deprart from precedent. The wssf"“} argaed that e

civii pmt ’mﬁ', such a pogt ix d, side Hie 7 as per tire decision
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of the Apex Court i the case of PE. Rasamcma, {supra)). Hence, - they canoof
claim any promotion to the pestof Croup T sinee the post they hold  do
sof  fal warhin the hserarchy of service sw the Postal Depwtmeant.  The cawe of

casual %abom‘ i sh}i worse as thiey do not b

civil pust at all Msw trite that
promotion i« gemarally und dmtuﬁd to sean appuointnrent of @ Person af' any category

or grade of a sgrvice o a clasy of service to @ higher el CEOrY OF grax d2 of such
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corvice or class. As to the akistence of a Departmental Promotion Uommittee, the
counge argua& that a mere comstitution of Depurtmrental Promotion Csmmittee
canaot conclude the reue that the appointment of GUS or € :mia% st 18 onte of
promotion. Recrufment Rules aza whole shoutd be congidersd and they are chear
that "v‘&:ﬁmi‘é‘.‘j’ againgt which the GDS and Casual Labourers are cansidered ars
vacancies for dwect recruitment and sothing else. There s no guota wet agsét for
direct recrudment sad direct recrsrent is resorted to oply @ the event of ehigibke

candidates not found to i} up the poste from the m}m categories enamerated thenem.

Meraly because of respandents’ fabure ko chalienge the earlier ) 3 udpnyents, departaient
would not be bared from resisting subgequant cases involving simdar mssae of
chaltenging subsequent judgments realizimg the ceriousmess and the magnitude of

jsmie o #s financial inplivations.

25, i support of the contestion, the lemed counsel for the respondents relted upon

. \
L

the following judgotents:-

{a) €.C. Pasmanablis and Others v Trecter of Public Instructions & Oas (AIR
1981 'SC M} : '

by I;n;cm‘ (:eﬁeml Rme R earc%: Lwhmte ve LML Dan d AB{. 1955 8¢ 122

~

oY

{e upafmt:muant of Port Gﬁ'ices vs P K Reyaama {19’?”}" 35CC ]

.U

374

(& Unton of Indizand otirers vs Kanse us‘hwas ht mxm}, 1998 83CC (L&S) 3487

e

Vo’

X8

{e} Union of india and another v 5. 3. Rarade {199_:} 4 gce 46

{5} Jndgment daied 14* November, 2008 in €F © No. 16505 in the case of P.P.C.
Rawan: and ctbess vs Union of Indin and otheors.

{z} Col. B3 Akkara {Retd) vs Goveinmient of Tudra {2006 11 5CC 708

{11} State of Maligrashiva v8 Digarabar {1995} § SCC 683

1_‘. oo oY o
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{i} State of U.P. vz Synthatics and Chemic #1991 4 BCC 138
{&}) Municipal Corporatica of Delhi v Girrnan Kenar {1589 3 ST0163

() B. Shama Rao ww U, of Pondicherry AIR 1967 5C 1438
{mN. 83@3%{: ?s%#a’s vs State of Koerata (2604) 13 SCC 217

o

{n} State of Haryana and otiers vs AGM Marggentent Services tid {28085 8 20C
5

{oy Ramesh Chand vs Registrar cum Seputy Commissioner,

26. Argunents were heard and Jocuments panwed. Uounsel for resporrdents i (A Ne.

421708 has wise subm ttad & written angumant, is‘m,z tiag wlgo been scanmed Huosgh

2 Admitiedly, the retevant Recruitment Rule hog once undergone « sudicial scrutiny in
the Bands of the Tribunal as well a8 High Const and the mterpretation and decision
diereof by the Tribunal, as upheld by the H.%gb Court, has .a}sa st been challenged by
‘tha Departmrent he.’fﬁr,é the »’apé\ Court. fn other words, thre decision as remderad by e

Higﬁ Court hae attassed foiadily. And that c&ectsmx i that for Fill Yisg up the vasancies m

I;v

Group I poats through i"he G.0.5. and Casual Laouurers, viearanos E. the Sereenmyg

conimittes ig not a ;we-netpusste Undar those csmmmfmm dormal :y it snnﬁl-d be held
that the e 0o %mgef s integ Haw&ve:*; sz'nw, th conmzel fﬁr the vespondents

has relred upos certars dﬁ::;riﬁes, viz. Dovtome of gy inoirioon as wedl ax swd silartio #

ot

cannol be possrbia to damszg the cage of the dpp.m,mz*{ Y 4 Ruighe centence that tre
respondants are preciuded to contend here that the raothod of recrutbment n | the  case
of GE8 or Casund jebous 1s nok one of pmmzrt::u but only g sort of an - mduction,

 resembling the ssme colowr as ai' z djrect mm{mem At e same tome, the

reristance by e app%%ca:-?ts t}izt judicia disciphine warants that dos Tribuoa does
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siof feconsidar the case as the same would mean sithing in appeal agamst the judgment
of a superior cotirt also caniiot be Jost sight of. Hence, in orderto amive at a decizmon

i respact of thexe (LAsg, the followin substantial questions of faw are to be

comnsiderad:-

ay  Whetber the doctrine of ‘res-fudivate’ or “consbuckive ras-fudicahs or stare
deciziz would apply i thege batch masters,

b) Whether the regpondents are barred from raisung the elf same contentions on
the same legal point, which stands coucladed by virlue of the judgment of the
Righ Court? In other words, do the respofidients ergoy  ‘any right to set right
what {according to them) was'said wronghy 1 the past’

<

¢} Whetler the earter judgment whit by doctrioe of perficuriam 7
d) Whether the eartier judgment ishit by doctrine of sub-gitestio?

&} To succeed in frese (LAs, whether it is sufficrent for the appiicants to prove thal
" the appointment in question is one 'not falling uader diroct recruitiment’?

£ Whether the appointrrent falig ander promoitou?

5} I not under pracaotion, whether the appointment fadl ander the cafegory of
direct recruifmont? - ‘ S '

Yy If the dsaracter of appointment does ot £it in eithver for proaiotion o for direct
recruitment, bow to hold the charaster of this appointment?

& Even if the doctrines of resjudivate of constructiv res-fudicaty  or stares
decisiz 3o not apply, whether it would be appropriale tor the Tribuual to avrive
& 2 different conclugion than e one already armived & by and up-held by the
High Cowt. In other words, whether a decision deviating from the earlier
decisions would be within the judicial discipline of the Tribunal?

28,  Discussion on the above questions cannof buf be with reference to the
sbm iesions made by the parties and the decisions of the supenior Courts. The same are

considerad in the succesding paragrapbs.

., Answer 1o Queifions (a) () md {8y

yre
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2% the retevant e relating teo recruitment to gr sfp 1} posts a3 contamed n the

Recrviitment Rutey “{262 aotitied on 23-01-2002 has been sxtbjectcd bo sorutiny upto the

High Court tevel  Accarding o the deciston, Screening Committes’s recomn endation is.

ot essential since the method of recriutment 15 one of promotion for which auch a
cleargnee from Zerenmg Committes i3 pof @ pre-regqisite. {5 view of the above, the
gonera ruje i to Saftow the cartier tieciséaﬁ if'the facts are ahiwe’. Tt leas boen held in the

cass of Bodear bmgi: Y. Sta!e uf }’mgu?; { f P9 3 KEC TRY, axander:-

“The root of Hie doctrine of pmm:.}s_;:t iz Haat whifoe cases wezist br decided
afike, Only then it iz possiBle ko enaure Shat the court found By @ pravions
cuse decides the new c ise (1 the same VLY s the ather court would have ‘
decidad &7

36 At tive same tumve, yet anather question wies. n Distributers {Baroda} (7 Lid

v. Unian of fndie, {1 936} 1 8CC af.?, tire Suprenie Cowt had obsarved as under:-

“ackzon, J vl azm’ i iy n.‘f.::.wfzﬂg npruo» irs hfa:rum,}fwrr.\ ¥
- United States Y see ne reasers why § shosdd Be Consciessly wrong
ivdiy Bécouse I way unconsdausly wrong yesierday.” Lovd Denning
ahaoy waddd ko the st efct when ke abse rm] i Oxtinse v, Auscration

PRI r‘mw...:v Sor: faty " The decirie af t}fere'asz dedx sat
. compel YVour L!;r&fskwx Follaow the wvmg el wakil vost foll seer
tht.' 3%3 3‘{ & Cf.j:lr * iR H..L)fla..uu u«ldluu;u.u

o 38 “Res jud:azm” # 1% obadived i {,urp.m J}e. 73, :’ ol ?-s, P 3 “ie @ e of universal

base parvading every w*eH .regz.i}{xed ‘- sy«tem esf jurispridence, and A‘s gt nipon bwo
grounds, e;abodigé i various HANIALS ﬁfﬂrﬁ commdn taw | Be one  puinkic pokey and
necessity, 'ﬁ-ﬁi;ﬁ makes it to the %n%;c“&f‘est J%m ‘Sitqt.e that & ore shati'd be m

end to litigation — interest repnidica wt it Hnts itdrom; the ofier, the bhardship

ore the mdwrdeal  tat he dhould be vened twice S fhe same caue —
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rans debet bix vaxari pro vadems caus™. {Quoted m the judgment by the Apex

Couwrt sn Doryes v. Stte of ULP, {1982 1 SCR 378

32, Constiuctive Res judicata i3 provided for i Explanation X to See 11 of the

“Exphuaaiion V1 provides thet shore persons ltigate bone fde i
respect of a public !:g“z or of ¢ priveie Hekt clained v conman for
themselves and others, ¢ll persans interested in such right shall, for the
prposs af s section, be dee;m»d Ry chun wnder Hw persass 5o
Lligating, I iz clewy that Section ! P«ka‘ with iy Explanation V1 ledids to
the result thet o decree passed in suit [nstituted by persons ta which
Axplanation Vi gpplies witl bur fwz‘m"' clain by ppmum inferasivd in
ti'ze same right in respect af which the pricr pit hed bean er:ff""ufea'.

ﬁmd&‘?df ¥ fh.n{s xurmc‘?"('&fra.\ VR (LSRR 4
{See Ahmad Adun Sem v M.E Makdir, gié»

roarew

i‘.'i.?r'»‘&'t'r"ieux Ve FES _)nuf AT
)

A E

33. Baeir%ne af Stzre Deckds {to stand by past decisions) 1z thal where a nite hax
aemme ee&tim w5t 19 to be hﬁ owed althongh vome possible muonveniance may grow
from a strict ohearvance of it, or although a satwfa:iwy reason 12 wanbing, or although
the prirciple and the policy of the nide may be qizestimeé. Usnder Stare Decisiz Rule, a
principte of faw wiich hax become gettied by a serres of decisions generally followad in
i cases. This ruls ié basad on expediency and public pokicy :m&,aﬁﬁﬁmgh generatly
it should be strictly adisered to by the Lauft , it 78 not uas v"é‘f‘.!ﬁ}ij «fpmsca‘bsa This rule
of stare decisis 12 not vo mflextble as to prec%zsdv:ea departure b%@frarn it any case, but
ity application must be determined i each vuse by the duseretion of the cowrt and
pf‘avmm decisions should not be followed to the extent thal error may be perpetunted

and grievous wrong may resuit. {See .“’si:r%cti:} s Manbhiant AIR 1558 8O 9183

W
L

The  stking <diffsrence  betwesn  Dwocirnme of Res fudicaty and

doctrige of ""d:lﬁ Decigais that the Jurmer applies o the decision s the
i,




8 : .
dispiite, while latter operates s to the rwie of baw imvoived A judicete sormatly
hinds only the pasties to e litigation, white Sfer: Devisis brsdg 2w erj;m inchinding
those who came before ¢ m.. courts m other cases. Kew i woidsika applies to all the
couits, whilke Stare ;‘}ec%g%:z &s"i‘;maght mto operdien oniy hy the decisins of the
higher gourts. Erard decisis agerdtes & vace |

15, In Hegaed Smerity o Ltd v. Stdte of Bihar {1955} 2 ¢ 643, the Apex

Court has obsarwu a8 sader:-

in Hortz v, Woodnu {2}'6 U 85‘;3"&1‘ Hgtic ca Lurfon observed:
“Fha rude of Sare decials Hrospls an .f:;swm? 0 vousistar 5 umz’
wniformity of tzwvaw,‘, ig ned ixdflexible. Whather a"wau b j..!.(l(,‘\'%fss
ar departed from is a question extively within ihe dizorabios c'ff‘f};.az
car, w}m,}} aguin iz called upes fo considor 4 guestion nuee
decided.”

f

24, Mr Justive Brandeis white defivering his & @eﬁi'iw Gpm:t)ﬁ w aslington v,

Drywsas o, £264 United Statny 7”"“. hsLx : _ srgtese iy w'th TRear dia‘z e
pmprxeiv upan the part of the Sugreme ’C zm‘z ui departing Fom it earier
Joctrines iF it has comte fo cousider fhove doclrmes U oY MRIOUR

“Tie decirive of sture decigs shiald not defer us Hom overmuimg
: Jw. case snd those which follow xi.. The declvions gen rocent anes,
Yoy huive not been asgquiesved in. They have not m‘*’r‘ei st of
;;m;}czif, around which veuted interests uem ot ,..v& Thev wiiect
solely muters ol g transdory nrure. Un the other & ad, they altect
sertoust y the hves of men, women, md citidren, and the gan-ayféﬁ
welfare. Srare decizis :)rdmaniv @ wise rale of action. But i 3 not
Caushiversal, mexambmmmmand The instances w whick the Cowt

hias disegazﬁed&ts acrsouifion are many.”

25.The samefeamnd Judge 1 a dissenting apmsem e David Busset v. Coroneds
o4 % Gas Company{285 US 393) reiferdfed the same ;}mmm in the manger
following:

“orgpr ddctsis is nob, bke the nube of ax fudiceta, a usssverat,
inemzfable command.”

Afb.r xprﬂtsrig the paasrage from the wdgmes:t 6& Mr Justice Luston in
Hevy v, Woodmanfi9l: AT 107} gbeve cited the leaned Judse
‘procesdsd:
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“tare decisis $s usually the wise poiicy, becausé in most matbers it
iy more important that the applicable rule of law bo softled than that
it be seitied nght - This is coramonly true even where the etroris a
matter of verious coneern, provided carection can be had By
legislution, But in cages invelving the Foderal Coustitution whers
correction through legistative action s practicatly wapossible, this
Cowgt hag offen overruled iy emrtier degisions. The Cowt bowy to
the leseons of e'cpamnca and the foreo of better yeasouning,
sacefgmzmg that the provess of trial and errer, so fruitkl in the
‘phiysical scionces, i appropriate alsn i the gudxnta} function....
Recantiy, it averruiod several leading cassy, Shen it concludod that
the States should not have been permitted 'to exercise powers of
taxation which it had therctofors repeatedly sanctioned. fa casex
involving the Federal ('emﬁ’tutm the position of this Court
unlike that of the highest cournt of Bugland, where the peficy of stare
Jasiats was formubsted and s striet %5 appé,eﬁ to alt elaaves of caxes.
Parliament ix free {0 corvect any ;:\ dicial ervor; and the vemedy may
be promptly involked.”

35, In the mstant case, il trat we have to see is whether the dectrine of dwe

decisis app}zes and if 5o, whethor the case comes within the excepted category i.e.

whether it could be departed from.

37 'The legal poist argued by the counsel for the respondents i the doctrine of sub
stentio. Reliance hios been placed by the counse} for the respondents to the case of
Municipal Corporation o Dedl vs Gumam Kaur {19895 1 SCC 163 and Stake of U P, vx

Synthetics and Chamieais {15913 8C

38, in Maciped Corpsr of Bellii v. Gurnen Kuur, (1989) § 8CC 12, the Apex

Coust %35 held as ynder:-

4

1. Proncvinceincits of huw, which ani uot puart q,"' Hur mstio decidemdi
ure classed wy obiter dicta and wre nol athovitalivi, With &1f respect
to the learmed }azz’ee who pussed the order in Jamna Das case and to
mg learned Hudgy wfw agrend with B we cannol concede that this




 Corperation 1o ponstrut ¢ stall af ihe pidsh

berfore it copld make the ordir which it did; reverthels

i8¢

i

Cort s bowed 8 follow # I was defbwred withod arsumeant,
withowd reference L the relvand provisons of The 861 Conferring
axprass power on the Municipul Corporation to divect ramoval of
P P VIPUNR Y o T U P D [ P, F e i b £
em?nuia!'fms';.’i'és_‘ ﬁué,ﬂs ety Pt fretee lice ;,*uw.mwz?; B LRl
FEPeEls, g Wilnouw! 4aty CRRABoN of QUiksrile SCCOningly, e G0 Rl

prepese o wphiedd e decision of the High Oourt bécause, 1 sesns

7 *

10 s The i iy wrong in principie and Danmit by festified By the ferms
of the reiovent provistons. A decision shoudd be 1reated v given per
incuriarm when it ix piven iy lgnorescs of the terms of o dutate or of
@ rade hoving the force of @ staite. S0 Jir a8 the order shows, no
arguient Wi addnessed 1o the cowrt on he guestion whellier oy pot
any direction cpuld properly be made compalling the bMunicipal

i Slie of d puvernert

o

r

sguatter. Professor PJ. Fitzgewld, wditor of the Sulword o
Jurisprudence. 1ath edn. explaing the concert of sub silentio at p.
13315 these words : '

A decision passes sub glentio, in the fechnicdd sense that
tas come 1o be attachod 1o fhai phivase, wher the particular
point of luw involved in the deciéion is not perceived by the
COuR oF presert 1o i85 phnd. The court may consionsiy
decldy ix Javeur of oneg party becesive i point &, which it
considers gnd pronourees wpok. ¥ rxiy be shown, Rowever,
that Jogivally the court shoudid not heve decided in Javour sf
the paricular party urless It also decided point B ix Ris
Savpur. but point B vas net argusd or considered by the .
court. I such olroumstances, although polnt 8 was
logically involved in the fasts und although the case had
speciie cutcome, the declsion iy ol an auihorlly ok polnt
B. Point B is said 1o pass sub silentio.

120 Gerarnd s Worth of Puris Ind. {4, e only point argued wais on

he question of priovity of the cluimunt s deld, and, on Lhis argument
being heard the court granted the order. No consideration was
given tn the gagstion whether ¢ garnishes order could properly be
mede s an docount standing in the name of the liguidator. When,
therdgire, this vary point vus argued in g subsequent case bgidre the
Court of Appeal in Lancaster hstor Co. {Londori Lid. v. Bramitk
L1d, the court held lisedl not bowwd by its previous decision. Sir
Wilfrid Creene, MR, seid that he could nat help thinking thdt the
point now puised had bean deliberately pussed sub stlestio by
counsel 1n prder that the point of substaiwe wight be decided. He
veent on 0 sy that the poist had to be decided by the garlier court
: X, gy 11
was decided “witiwud arguingt, witheet rfsexe to the oracind
wordy of the ride ard withinit ary clbagion of @aha iy, 1 vl vl
Binding amd woudd ot be followed, Fr o sl giterdic
Without wrgument are of no moment. Thiy rule Bas ever since been
Iollowed, Ong of the chigf reasens for the doctring of precedent is
thed o matter that haz once beer fully urgiied wnd declded should wet
be allowed to be reopened. The vweisht sceorded to dicta varies with
the type of dictum. Mere casue] expressions corry re welght et all.
Noit every passing expression of o judgn, however zininesl, ¢ b
treated as g ux cothedrm statement, having the welght of adhorly.

i S S
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3. in Stste of UP. v. Synthetics and Chanicats Lid, {1991) & 8CC 139, fthe
Apex Court hias held as sndes-

41. Dows shis primeiple extend and appy to o conclusion of il w, wikch
wer neither raized nor preceded by any considerction. In other
wards can such conclusions be considered as declaratian of law?
Haore again the English courts wnd jurists Juxvee carved out on
excaption 10 the rule of precedents. It has been explained a5 rule of
sub-silentio. “4 decision pazses ub-silentio. in the technical sense
thot hax conw fo be atteched to that phrase, when the pasticidar
point of faw involved in the decision is rot perceived by the count or
present to it mind.” (Sadmond on Jurispridence 1 3th Edm., p. 137).
In Lancaster Motar Company {Lowdor) Lid. v Brepsth Ld bw
Court did not feel bound by carlier decision us it was rendered
“without any argument, without reference to the crcial words of the
rule and without any citation of Be wuhority”. It wus approved by
this Court in Municipal Corporation of Delhi v. Gurinns Ketiir.-The
hench held that, ‘precedents sub-sileatio and witheut argument are
af 1o moment’. The courts Hne v taken neonerse 1o his principle
for rélieving from infustice perpetrated by unjust precedents. 4
Jeciston which is not express and is not fowaded on reasons nor it
proceeds on consideration of issir canvat be deemed to be a taw
declared to have a Hinding effect as is contemplated by Article 141,
Hrifarmity and consistency are core of judicial disciptine. Rut that
swhich escapex in the judgment without any occaston is nob rafio
decidends. In B. Shama Rao v. Union Ferritory of Pondickerry it was
observed, it is trite 10 say Lhal a degision 15 fuading ned hecuuse of
itz conclustons bt in regand to its ratto and e prirciples, loid
down therein’. Any declaration ov conclusion arrived withoul
appiication. of mind or preceded without any reason canrot be
doomed o be dedlerasion of law or awhority of ¢ general wature
binding as a precedent. Restrairt in disseniing orovernding is for
sube of stability and unifornity but rigidity beyond reasonable limitz

is ihrical to the growth of law.

46, It iz thus to be seen now a2 to whether i respect of the earhier decigions,
doctrine of sub-silontio does apply, to 2uable the respondents to keep away the togal
position az decidsd therein and angue  afresis on the same issue in the present batch

of cages. In their counter a3 also in their anguments, the  respondents had  highlighted

only the contentron that the Tribumsal  was it error {so also the Hon'ble High Courtj
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8 .
D post w ‘promntion’. Many, a decizion had been relited upon by the respordents
fram C.C., Padmanadhan and others vs Director of Public Im'triseﬁm’ & Others
{AIR 1981 8C ‘6-3} fotlowed by dm:’:sit;ﬁ in Directar Gﬁﬁél‘:}i_‘ﬁte Rexearch
Institute Cuttack xﬂs‘K.."M. Pas (AIR 1985 SC 122 and inion of India and
anothier vs 8. R&ﬁmia {1995 4 3(":5.‘. 482, ate., a}}.fﬁmsing upon as fo what
promotion < 'Af':mx:&jﬂg {l’.iil the f'eé‘paxt#iénts,'%f‘:: the eartior decisdons, the
Tribanat (o for that mﬁiér, the Hen'iie Hiig’% Lenrt)y. ﬂ it sppreciate the
fact that re'q"&itﬁmi,w the Groap I posts frem amongsi the G.L‘«S or Lawual
La}s{;m*érs is nel & ymﬁz#ﬁiéﬁ Bt of direct i’iewré#m@t snd as ek clearance
from Screeming Committer iv 2 preveguisie for 3_‘%%1ﬁﬁg B#p the vacandies in
Group D. We liave to i§”f}§¥:.z'{ For, ut order te hohd that e doctrase of sub sesivo
applies to a pmiéui?f sjudgment, it shouid ba proved that fe judgmoent has met
congidered a particudar tawe  Here, Gre  concloeron mév&é,ﬁ{ by the Tribuasal et
reamﬁfr: ssit to Groap D pfrst‘skf%*aﬁ ouf of e G.EXS. and gervisig Casuwd Labourers s
one of promotion amt mot direct recruitment 18 @ couscious decisian :mré atter due
application of m :ihd, and as such it canne! be tem;eii a% Hﬁ,\.‘mam-r paint o

‘} 3

involvad in B ducision ix nob perosivaed by S cowrt or present ko (s wimd,

Iadeed, a pavsal of the decisions of tux Tribunal i the eardrer caes woild confiom

that it was not the case passed w sibeetio but one of exammation Y axfessa’}

Suntardy, -ﬂwe eardier judgments cumot b‘{ bﬁﬁ&e& ag passed per incurian
Far, .as  held by Vﬂie Apex Court 11 the *zse of Pusjab Loend Devoopmmeret
ared Rectapration Corpr. Ltd v Prm:fmg Officer. (1998} 3 8CC 332,' the
) Latin Expression  per tncuriam means through i:miiwefteﬁce. o i |

e Court hagacted i spnorace of & dectsion of the wame  Court

i has | een possed  without considenng
4 ] o
¢ .
v te
o ‘
i
‘J ¥
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the é)ewmt statute. Nw; of the above appires i this case. The Tribunal 2z well ax

the High Court was conscivus of tb.a‘ ‘reievmt Ruies and the very subject malter

fé'v‘i;h&‘é(f roind the interpmta&im of the selevant nde and there .has not previously

been my decision on the poit, igmorait of whicl the Tribuna has passed the earier
art}ers, which bave been upheld by the High Court.

-

42, Thus, answer to Questions {8}, {4} and {& ix that the principles of Rex-
}mhcaza or censtructive Res jadicata 4o not apply & these cases. Again, there
bedng no  wace in the decistony of any f&&t fattor to hold that the decisions are
per incuricm, ox passed m sl sitentie f.-ic ihe Gecistons wonid ot he kit by these

principles.

43, Answer to Question {(b): e, whether the respondents are barred from rassing

the gelf same pointz as ramsed in the earlter cagex:

44, In Unton of India v. Raghubir Singh, {1988 2 2CC 734, the Apex Court hay

| held ag uuder:-

$ T doctrine of binding precedent hus the pwsit of proswiing «
ceriginly and oonsistensy in Judicial decisions, and enables an grganic
deveiopmant of the law. besides providing assurance to the individual as
i the consequerse of transactions jorming part of his deily affiirs. And,

sharcfore, the negd for a clear and consisten! enunciation of iegal
prnciple in the declgdons gf u conit. '

45. - Agan, m the case of B}KM,Sartdmr Nigam Ltd v. Union of India {2006 3

8CC 1, the Apex Court has held asunder:-

20 Tne derisions cited have urifoendy held that nes Sfudinata does pot
apply in matters pertaining to tax jor different assessment yeurs decause
1§ [ Buty woplies to Jebar COuMS Jrom eitenaining issies on the puiwe
" ) - i iy L -

iw’“ «eguse of Bejion whereas the canse af action jor each assessment yedr is
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distinct. The ¢ mu"., wilt generatly aﬂnpf ar aariiar profouncement of
the lawor a ccwc fSision of fact unlest there i @ new groudd wrged or
o material change in the factual position. ] The reason why the courts
fave hwld pestiés to Hue opinton exprossed I8 g devision in one
u.s.&'e:‘smem year to the same opirion in « swbseguent year is nol
becuuse of any principle of res ;adzz:u.ta but beceuse v the theory of
: nmwe ant. or the pra:ede"rzai vidie of the earlivr prosouscesent.
‘here facts and lawina subseqoter:t assessment year are the sams, rne
uu}f.ﬂr"ﬁ:}' 'ﬂ;’lrﬁf\‘?f (I’cﬁ.nf-;a.d icial or nlu T Cu. Qe peEner ’(Irf; be
parngtted to take g different view. This suadato is subioet onply o the
uswal gateways of amz‘msmsnmg the earlier decisiorn or where the
eartter devision iz L r incuriaen Fowev &7 fhese are t’ ters l‘/u.;:' Off (2
coondirate Banch whick, failing (e possitsiity af mfemmg af aither af
Hiese gafeways, fmy vet difer with the view expresved wid refer the
mckter fo « Rerch of superior str fx;gu'f o i Som@ cases for . Bench «;:
spaerior furisidiction.

6. A precedent, iims, s not bindiag ¢ it was repdered i yyRorance of the statute or
a rute having the fan*a of % statute. 0 such ‘étrmm starces, it can ba gasd that the matter
was Jecided ovr incurion. In erder that a case can be dmde& per mcm'mm itis mot
enough that it was imdeﬁuatdy m’gﬁeti 15 :ﬁfzs'{' hiave been decided in sgnorance of a
ruls of jaw nna‘uﬁg on the Court ﬁ'mh as a staqute (See observations m Saix;ncﬁtl on

Jurispradence, 12° Edition, pages 150 and .‘159)

47, me the above principle, however, there hag been a slight deviation in the
decisions uf the Apex Coust in tie secent past.  Counsel for fhe respondents v this
regands iely tipcﬂ tire decmcm of the Ap i ot in tie case af Col. B Alkara

fRetd }v. th. 9] Imﬁm(“&%} 11 8cC 7’3’? wirsrcin the Apex Cowrt hag obgerved ag

wmyder: -

zﬁ‘m;ﬁm}czrﬁm&mﬂ&‘ of the High Court nay ror be chablevged by
the State wheve the jzamﬂf*zaz repercussions ave negligible or where

the appeal iz barred by 1 mzratzon It may wisa not be chailernged dua
to hegligence or uwrs:g}u of the dualing oificery oron aceount of
wrong legal advice, oF on 8oc uwvz i The hon-cosprelionston  of the
seriouskess or maghitwle o the isswe Divelved o However
ka simlfaf maaerv sub.wgez.ei;zi* m'z;p 4 "imfﬂ:g mc:@nxéﬁur}ﬁ
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prevented or barred from chaltenging the subseguent decistons or
resisting subseguent weil petltioas cven though fudgment in o case
involeing simiter z‘ww way glowed 1o reach flndity in die cuse of
whers OF course, the position woudd he viewed diffrently. it
patittonass phand ond prove that the State hed adopied o Upic ,c-mza:[-
choose” rethod only to exclude petitivners on gocount o wala Ndes or
ulterior motives. femohasis supplied;

48, The abowe cbeervation wag, m a re-aftuming tome, cibed in a subseques

decizten it the oase of Union of Indiu vs A.8. Gango¥l (2887 6 $CC 196.

392 Zimilar observation of the Apex (ourt was made by the Apex Court eardier also
i the cuse of State of Maharashtra ve Digambar {1995 4 SCC 683, wherein the it was

stated as updor:-

1050 wre wwale o appredate ta abfection reiaad againg e
prosecytion of this appead by the cppedw or céher SLPs jlled 0
stmidlar nudters Someflmes, oz it wax stated on bebalf of the State,
the State Covernment mzy nob choose *a fle :{p;wzsa againzt certan
Judgments of the High Court rendered in writ pesitions when they
are conshdered ar stroy caves wid not worthwhile invoking fhe
dizcretionary ;,m‘ wickon of this Cowrt wnder Svfick 136 u*‘ the
ta&xﬁnmm, for woeking ¢ *ira«sa; therefdr. AF other Hmes, it is also
possible for the Stabe, not ko jfile mm'mr hetore Fuu Court i soms
MEterS Ot CoCounr of . u;.*;mww wdvive or neplizénee or improper
condmet e q,{‘fz'cem worcerned, 1t s further pos\‘zblv thad gven where
SLFs ann pad by Hee Stahy against juungﬁi.‘ of Bre High Court,
Suck SLPs sy not bo enteriasned By this ot in exe reize of its
discretionary juris sdiction wnder Article 156 of the i"’nr::htz.;tion
pithar because By are cossgda rad sy bndividu aé R oF becguse
they ave considered a5 cose: nal imvolving staies which may
adversdy uffct the interest of the Stute. Thargfore the
dromstatce of the nen-filing o ¢ appeals by the State in seene
simlar maiters or the rejectiva of smme SLPs in limine by this
Court i some ather simitar necters by dself, in oo view, conndt
be hefd ps o bar agsrmxtthérfw in fifing a0 SLP or SLPz o other
stmblar pratien’s witere B is considered on behalf of the Stute that
non-gifing of such SLP o SLPy and pursuing shem iy daeh o
yeriously jeepardlse the interest of the State or wbﬁc Interest,

{ ﬁr‘zp!msz& szqspiwd}




4. Taue, viton 4 particular !egau tamwe has been decn'i#& fa mmcnfm i%mm ans<d
tha same, Giﬁ mot having vean c'ﬁaﬁaﬁgad, hag atammad -f'mﬁ%.ét}f ort the bamx of te
.gai‘evmg; aow provided by the Apex Cowt vide the above devisions, v"ﬁ ave 5§ 60 ba
against the State in defonding 3 the other cases 7 the sanre lures as I: dafanded the earler

cass. 'fo thix extent t‘;e respufziienis are ‘e artainly right @ rusiag He galf same

comtentions as they }iﬁﬁ rassad i'ﬁ i eartser 3LAR

SX. 15 view of tie abova, angwer ta question {0} 1. Whether t’w respondents are
barred fram rsising the s2if same contentions as they nad raised on the same tegal pomt
. - . " . . N

s the eartier cases, which had aftained fimatity by virfve of e judgment of the High

Court is therofare, in answered i negalive.

e

32, Asswer te Qﬁzﬁﬁﬁﬂ {ey: Simce the r‘cs,ﬂ irenent of chearance from Sereening
Comsittea i3 with reference to rect Recruitment Vacaaces onsty, ail that is to be seen
i< whether the vacaicies sought to e fitted up are by wuy of Direst Roecrustment or ot

Hengce, i is sufficrent f the 1;7pmaﬁh pmw that the posis to be fitled up by G.L. 5. or

Casual La‘boumrs, o ot be}an_g to Drect Recruibnient quota

53 Answer to Question No. ()f}'to {hy — «whatirer the ﬁmsgﬁe:iasfﬁﬁ under promotion
of divect rédtiiﬁ"nent ér teitiver and if ﬁe%ﬂie{. what would be  the character of
such xppﬁifstmexst? The Tribunal a8 well s tae }-hgh Coust has already  held tha
vacacies are beé‘ng f'ti&ed 1p by iSrcmnE%m of (104 and Castal Labourers. M is to

e kept im fmm% ;%}A& in the earirer cagey atso, the priary  quastion was
whether «cfaeﬁing committad’s ﬂpﬁf‘gwﬁ i essential, ?f;& answar to this question

theg on the questmn wheiher the posts are 0 %in%et’bytae method of Direct




Recrustment. Counsel for the x‘er;puﬁdaxts it e written arghments subm met? that the
mere existence of DPC does__ﬁot mean that the pos#s:'af'e fided up by promotion.
bDet'.is;ion by the Apex Coust iss t}ze cake of 3.8.Ranade (1995) & SCC 462, has been
relied upon by the counsal in suppost of this caﬂtgﬁﬁm. A perusal of the caid
judament w;_;ui& g0 to show that the sane does 50t asgist the ﬁzs-& ct fifa respofidents.
For, what was déer'de_d 't'bemin was whellter Commandant {Sé}ectim Grade J gives the
benefit of increased age of retiremiant sterdtar Rushe 9 it does not deald about whether a
post s filted up by pmmofmﬁ o direct recruiiment of wivat are the chardcteristics of
promotion. Though nothing mutﬁ f’?ae-di be gaid in regand o thue question ax the
Tribunal and ever the Hon'ble High Court has held that tie posts are fitled up by
promotion, yet, gnce in the coufse of angunients, both the sides tuid emphiasis upon
this aspact, thve same is discussed here keaping in mind the jédiexa} discipiwe tuat the

decicron of the higher court ix net deviated

54.  Ax stated earlser, thc. qzhedu}e to the Recrutinent Rules is of two parts and some

posts are Silled up 1009 by Direct Recruitment and some are fitledt ip 308%% by

promotion. Por Direct Recruit Peasts, the DPC is meant mi}y for confivmation,
while for pmmotiomxl fmsts, the DPC is meant for promotion itsetf ln vo far ag the
post  in questmn int these mses, as extracted above, vsd»“ Columan Na 1% of the
qcheduh the pm"« are first filled up from th:, srogs-tast w.ztegofy of Gmup f} and it is
only the mmammg t}mi are filled Gom amongst G. BS. mpta 75%% of ﬂs" | mmmmﬁg

VACACISS) and  casual }abaum {upto 25‘3-15:.), If at ati {hem be any : unfifted

vacancies atter exhaustmg the gbove methed, such vacancies alome @re o be

filled up by 1iirect Recmxtmeﬂt Thus wken there is a specific mention sf Direct
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Qecruitment for the residual posts, it gives an %miareﬁ‘siﬂéi eat the dther two modes
are not by Direct Recruitment. Classification of recrutiment | firis regard seems to
have bees made ag {a) from among serving individuals {te non test cabego
and Casval ';ahaumm, e Jast two césﬁing aader failing which categery) and (b} from the
open market. The }a&ta;j {from open market) alose is specified as Direct Recruiment.
A to the diaracter of the other mode, the Rutes are sient to reflect ag to whether the
samre is by way of direet haumst or by way “t promution. Of cois sﬁ-'i, frowe the functions
mandated fo the DRC, i could be *P}d tha% ton otiver m ode falls under Promtotion, as held
by e Tribunal in itk earlier 05%&1‘, as &gﬁ}zeéd by the High Conrt. However, in the
absenvs of chear mentmﬁ s the t‘am.mﬁmaw rules, axtorml aid has to be resotted to.
Administrative instructions normally il up the gap. A fow related mstructions 2t this

juncture may chear tie cloud. These are as usder: -

{a) While impressimg upon all concamed as to Hie geed to hold DPC on time, the
D.G. Posts, vide keiter No. 47-11/%3 5PB1I dated 259 Aungust, 1893 has stated as

under:- ' :

PO o appomtmrent by Group D

it has been reporte xi to the Tare
Df-p‘amenu. arnm olio - gt e

wate ?mu @ aumber of cweles, the

for BD ASgeals to Group D i ool
being held in time. As the maxiua age ;r cribed for promotion of ED
Agents to Group Dig 50 yews, sonse of the BD Apents logt their chance

oy prmmted as Group DL It Is therefbre, requa asted that the DPCs for
promeiien of ED Agents to Geoup D should be “hzld as per the
prescribed schedale, particutary | Kcavngq in view those cases where some
of the ED Agents due for promoiion ae nearing the age of 50 years as
preacn'bed m the recrurtment rules.” { emp}r‘ms supnheé)

-

() Vide D.G. P & T lettér No. 34/1/60-SPB-1, dated 207 July,1%61and




8
is conducted when the GDS (Erdtwhisle ED Agents) and part tune employess were
appointed ts Group C or I posts  Jt is partinent to potat oul frare that the subject

gvatter of thic letber has been indicated as, “No further suadical axam mation o

promotion”

85, “fhe sbove memorandumy would go to show that in so far as conigideration of e
cage of GD3 to greup U post the same has not been teated ag by way of direct

recruttinent.

56.  One more aspect to be mésiéemdi here 19 that recruitnieat from amongst the
G55 and Casual Lﬁbmn‘em., i:’s}bas\ed.cﬁ selection-cum semfority. Selection here
 means & sort of ﬁ}traticﬁ pmeags whiensby those who ii;w not fiﬁfi}} the qwf}-iﬁmtiﬁns are
fittered {for, there iz a single senforily, vide fa:%ami'”smﬁm Mo, 2 in Dept of Posts letter
dated 6° May iWi) and zmanp, those who fulfill the quaiificaions, seleciion is by way
of santoriy. 'it'i:s' {‘r&e that the question of seniority does not avise in case of Divect

Recraitment.

s Ag the ssue could be;métricfe{i £ tire guestion whether the posts are to be
tilled up by direct recruitment o not theother mode could be any thing ele.
gﬁm&t}:ﬁmé‘mg fre Fact that the above (s uxe fhe term ‘prometion’ and senionty
isales  comgdered asa factor agnce other  afteadant aspects  such as
fixation of pay (md.}r FR 2Xa) et have st és-ee.n catered  for, the ather
mode need  sot mecessaniy be ome of Promution i sirict sense. Hence, itistabe
coon whether the othermode ecoudd tull  esderany  other recognized
mods of mcﬁt’%tméﬁt thas  promution oF diread  recrusbnent.

Ny,
. ity

.
o B

e ﬁ
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P ~ -‘ 6 o . . - : . .
58 In fact, even prior to the current Recruitment Rules, 26{?2, recruitmtent to Group I

- was mkmg piaf:e under the 1976 Rules. Som etimes in 1989, the I\bspon&,ms had sgsued

a mudification to the procedure. While considenng u&iethes'_pm tome casz;a} labourers
are entitled to Temporary Status ag full Tie {,asimi Labourers, the Apex Court hag

refarved to the aforesaid modification to the recrustient procedars in respect of Group D

2]

posts from out of G.B.8 etc, The Apex Court has stated as wader in the case of Segy.,

Miristry of Copsmunications v. Swlkkulsci, (19973 13 8CC 224 as nm:ﬁer: o

“6. The raspondents, owewar, have relied upon a letter dated 175 "a‘
{8sued by the Governhenl of ludia, Ninistyy of C Cenmsnnsications

Department of’ Posts giving « "htl‘u.(tlm‘*ﬂ reguritng casual latwm‘ers
e parr-time casuel labourers. The need Jor the clurdflcaiion erose
because by virtue of the notificatin doted 340-195 vy whedule
annexed o the Indian Posts and 1&%@{*\4.&/2.: {Grogg DY Poglsi
é:.ec Pudi et z&alea:. f‘}?s:' Wy t.)wmm. A5 o ressdt o the anend e

o

iy freme [ the .'u{]x.,«wi)'a whiHes

wvre mszmn m w!umn ‘f‘ as 10!11»««"

e

i e B zzuz".w wenexad 1o zm Indiase Posts aed Telegraphs
{Greyup *D° Posts} Recruitm fm? !’e'- 975 under the heading
‘Subordinate Qffices’ in Izwz i), in cobunn 9, the existing entries
Pitt-r Df; ect Rechudi n.wvr shadl be. su sitiuted by the tollowlng:
By s of an iisx,‘»znfmw from wwongst Hie cateparies
pedifled and in lhe order indicated below. Re elaltment Jhom
the next cetegory (5 to be nuwide only when ro guaiified person is
avalllubde In the figher calagery.

46} Bt I—aﬁpumnm tal aponts of e recrudiing division ur

¥ ~

! VN e o 8 <
WA dn whick vacandies are annonnced,

(1) Casucd labourers (fdi-tine and pasttine} of e recruiting

Jf?;f:{}ﬁ‘ o m’b"f.

(iii} Extrasdepartmental agents of neighbouriy

o™
RIEIEE

Explanation. —For Past Divigon, the mf}n‘murng
division will be the Reiiway 3aH z‘r'r,“ ce xvizton and
Vice versd.

fivy Nondnees of the ‘Bmploynmet Exchasge

L Thuues, bestecd of 6% :&rwf recriitpieil Lo these posts, the pars S
who were described in i ms i te fivd of that notification were give
ce for ypuurtmc ret. Lram



W 117
ik} of thee ylil.’}t{,"fﬂdfh'}}? rafars ko casual hibourers (fuli-tine and pari-
time) whe were thus given preférerce Jor absorption in the posts ik
guestion. As @ result of the atoresuid letter ot 17-5-190%, it was
clurifled fin para 21 that all daly-wagers working in Post Offlces or ix
Bids Offices and other offices sel oul therein are to be traated 4
casunl labourers. Those casued labourers who are grgaged JoF &
pariod of eight hours @ duy showld e describad as fudltime vaswal
labourors, Those casual labourers who are engoged Jor o period of
fasy thay vight howrs a day should b Juclarad as part-time casal
iabeseiers, Al other dulgnations should be discontined.

.

g .0t iz however, stated bafore ux by the lrmad course far He
appellants the the provities for ubserption in Growp "D posts which
were st out ik the letter gf 17-5-198% are still in torce and that part-time
casyald lubowrers ave also entitled o absorion az per thy wud Jetter. .
they will ba absorbed in accordunce with the pricritles 5@ ol inethe
teiter of 1 7-5-1958 provided they Julfill the eligibility eritarid.

<

55 Thus, the term ‘metead of 160% direct recrmitment appearing w e above
prdament of He Apex Coust cmsf's_rms tha the mode of recysitnrent of Qarv:iee persons
{non test category Groap D‘em'p‘}'cyeas, G5 and Casuad Iabourarsy do not fali under
 direct recruitasent.  For, the term ‘irect recruitiment’ obviously veaas ‘recruitnrent from
apen market. The distmetion o differonce betwess racrutarent from open market and
' recruitment Srom amongst the GD.S. and casual taboarers is thue clem. The absorpticn
of the latter connut be fermed as Direct Reveuigment.  The Agex Court 1 the above
case did nof mdivate that the in-service reunitiment 18 one of direct recrustment. 'flus
distmguishes thig cage fmm the dacigion of e Apex Ciimf i1 tve case Dy PP.C.
Lawani, in a conternpt matter, decrded oo 4.1 123608 referrad to by the counse] for fhe
respondents @ the witken pivel, wherain the j-‘-'sp&i\" Court described the regularized

doctors as m service direct recrust’

64, Amost, & similar Stuatiog (recrudment from open smarket aad from @-
gervice  camdidates) occurred wi the gase of  appoistatent i the Orissa

Covermment Press. Therem, an 'Appusttarent & Pronotion

]
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Committed was o ti-a:i} with promotion and recrustatent. The Tribusia held that e
Committee's s‘e\.ﬂmmeﬁ&ﬁmﬁ 18 r\:'qiiif\,xi Yor direct recruthiment a}f.ﬁ. Tie A;.ve:\’ Court

in that contex{f"ﬁﬁs held as under iﬁ thie cagse of Geovt of Orissa v, }ﬂ araprasad Das,

“ . Hbouzy be recgled at i stage Hriak e posts of Cogy holdars in i
Goverament Press are base ’evd Tlass HI posts w-’?zire required Lo be

82

tilled up ?7" dipect recruitment Jrormopen trearﬁ:'fz under Rules 14 fared 1

Yy

o the Pules.
14 e also jzraz’ tirat the Tribuned has ot oo ity vorstrand Rades 5,
7

10 and 11 of the RBules. Pade 9 which refors in the Commiliee is the
Appointpwit and Promotion Committze which has 1o deud  with
""}’}.'u:f‘(/f'S and recrilinend of ohly iR-serice eirployees. Rulus ¥ avd
Ui ol the Orissa Government Bovruiteend fodes, 1975 deal with
res rué!ffrém of in-serice wr:g,k‘w& and prowotion of englovees; asid.
in respect of the. pecrMitment dnd Eromotiog ol suci vmzf!mfees the
Appealntment and Fropotion Connpittze hai g Fole lo pay bul In cases
u? direct P mmw*z Jron the LY market e Appolnlrent and
Promgtion Committee dégs Hel eomg 1nlo thiy plctire @ ol and,
dzerujw'e the Tribunel was wrong hoalding that the selectivn 1ist
prypamu for diract pecrdliment jwrr* OpEn mEPREl v regui red to be
»:.p,;wwu By the sud Conuritieg cwd 11 could haiome < va]u selaction
ligt only i erffstwﬂm'nl .wzzz sede] Comuslttze.”

61.  Froar the .ﬁww &echwn of the Apex Court, & 1< clear fhat fre Ape:f Court has

distmgm;bedbe%weeﬁ direct Ncrustmmf st ‘*‘ie ane hand and nservice recritmant. on

th'a other. Thus, we can s'&fe..y ﬁﬁ;« taat ‘z";zsa st vecruimrent’ 1§ ONe Way of recruitiment,
yrcmutw is ;m&%wr way aad there is an stermediate raods, ie. reauitment of m-
sesvice empluyees. ’ﬁ‘he rt;m st v&tégﬁy as well as applicants tat wader this calegoy.
This ma&e of recrisitraent has the diade of promvtion rather fas hirect w’mz'ztﬁseﬁi, as
coukt be gean from %ése‘ term molopy used in jv';}ﬁﬁt;g .{?AM% cited abave and also Wien

3,

thre questivn of sentority is invotved in makcng the recrugtsent.

62 ff i¢  to  pestinent o pesab ol here Tl the endeaveur of the

 Liovemment i to absorh  asmany GBS cod Casuas lspouray as



»

)
1

possive. i wag Yor this reason that whesy adequate nuaicer of Gram in inx Sevaka i
the same Dws\'mr are not avariable, aftempt 18 nrade to consider Gramin Dak Sevaks
| from neghbouring X visions as weil. ??Jif’«'"cfh‘&f’, aven after fiings up the 5% and
25% respectively when the remaining vacancies are soupht to be filled up by Direct
Recrustment, i tha method aiso, e GDS and casual isbourers may participate,
vide note appended to the schediie. . Wien such i the ciew ntection of the
govesnment, n caze there be any depletion in the numner of vacancies, the same
woukd act dngonally opposite to such an mtentson of the gm*emm ent. Provisions of
OM dated 16® May, 2001 warrmiing limitation of vacmmcies smé. seresning
comrm itiee's ?sppmva% cannot, terefore, b2 made applicablé fo vacancses m Group D

P

pasts to be fitadup (n*',m amongst GDE .mi Casual $abourers.

Lastly, e semaining question i whether the Tribusal could discuss the 1ssue

- which hag ones been decided by the High toar‘: in our huirmd opmmrz smee the
. Ag are saaintasnable, as stated above, the Tribunal, being the coust of ffifS‘Cv ingtancea,
has to aﬁ’.«tf«se e Facts of tire vase and telescope ¢ ‘iéﬁﬂ tire samre thie taw involved or
declared by the Higher Courts.  In the mstant case, m fact even w the eardier casgg
the ouestion was whether the provisions of OM dated 16" May, 2001 W‘nch st for
clearance of the Screenung Committes msﬁld apply and %%re Hon'ble High Court had
held that the provisions do niet apply. "‘:‘m‘ {ﬁe posts are filled up by promotion ag
held by the High Court would be undentuod only to focus the point that %}w muote of
feéaibﬁeﬁt ts NOT by way of Direct Recruitment and heace provisions of OM

b

dated 16% May 2601 would not soply. That o and mo further! In the present

cases also,  the fsdtag  has been fo ihe same extent. - That earleer it was

feld that the mode of recrustment of GBS efel, & promotion and aow f




e
i3 Shown as ‘o RIVICS secritrent swoukd aot matter mud, as both of Hrem are i
tandem, they being ditferent and distinpuishable fram direct reeruitment. There 18 10

deviation or departure from the decision of the High Court.

6.  in view of the above, all the OAs are aowed in the following ferms. I 1S
declared fhat there iz absolutely no meed to seek the chearance of the fereanmg

2]

Commuitee to i up the vasant posts varows DIvisions wkmh are to ba fijled ap
tmm out of G.D.5. and Cwsé} Labourars as per e provisions of the Recruitareat
Rules, 2002, hmpuﬁ&aﬂ'za are directed 16 ke suitable action i this regard, o that
all the posts, ‘majority of which appear fo ba  already mgnﬁed by the GIXS
themselves kamg as ‘mazdoorstat extra cost, are duly filled. Ina Fewr cases {2.5.
OA 118/2008), the clam of the app‘sz.mh i mzf thiey ximm& be copsidered against
the vacaicies which arese at t%mt tume when they were within §ifty years of age. In
such cases, if e app%icmbs\m& mm%‘ r%v situated persofis were within e wye imist
as on the dave of m‘ai%a’*bﬁi'ty 'af vm&ci-e}s, ‘ﬁotrm‘t'hstaﬁdmg the Fact that they may by
pow be aver aged, thesr mizes dhoudd wlss, & atherwisé foiad i, be considered
'sxzhj'éc{f, ot course, to the 5rbessfb x sutfreiently senior for absurplon i {erip £ post i
o the basiz of their semfonty, fheir namies could not be considered due to
limsted aumber of #amﬁc&eg i sesﬁam zﬁﬁﬁe 'caﬁi& considered for appombment
myasrst avai?ab%‘ vacancies, the respective mdividuals who could not be considered
be mformed ‘mcaid'mg}y.'finﬁe caendared fm* complimce of this order is mife

"maﬁﬁss fmm the date of communication of s onder.

- e
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nghld. the 15th December, 2008)

- =
o (k NGORJEHAN | . D KBS RAIAN
ADMINISTRATIVE MEMBER T IUDICIAL MEMBER

bﬂiTIFIED TRUE COPY
Date A~ 1=0° 3\........

" Deputy Registray




