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OA_285/85

Vs, ) v

Union of India rep. by the
Secretary to the Govt. of India
Ministry of Environment & Forests,
Krishi Bhavan, New Delhl.

The State of Kerala rep. by the
Chief Secretary to Government,

.Secretariat, Trivandrum.

The Secretary to Government ,
Agriculture (Forest) Departmant,
Secretariat, Trivandrum.:

‘Babuji A. Gédfde“'

Dlvxszona} Forest Officer,
Trichur., :

KG George

Divisional Forest Officer
Kallarvalley Teak Plantation
Division, Achancoil P.O.
Quilon:-District.

PT Joseph, Divisional Forest

Officer, Flying Squad Division,
Kothamangalam.

VR Parameswaran Nair
Divisional Forest Officer
Flying Squad Division,

Respdhdéaés

NN Sugunapalan, Sr CGSC Advocatetfoi

PV Mohanan : Advoca
Mathews P Matheuws : Advocatz :gi
CS Rajan ¢ Advocate for
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2. OA _448/86

B Krishnan

Applicant

Mr MR Rajendran Nair Advocate for Applicant

Vs

1. Union of India rep. by the L
Secretary to Govt. aof India o ¢
Ministry of Environment & Forests
Krishi Bhavan, New Deslhi.

2 The State of Kerala rep.:by its
Chief Secretary to Government.
Secretariat, Trivandrum..

3 The Secretary to Government,
Agriculture {Forest) Department,
Secretariat, Trivandrum.

4 Babuji A George, Divisional
- Forest Officer, Trichur.

5 KG George, Divisional Forest
Ufficer, Kallarvally Teak Plantation
Division, Achancoil P.O.

Quilon District. : Resp&1Qents.
Mr NN Bugunapalan, SCGSC ¢ Advocate for R 1
Mr PV Mohanan ¢ Advocate for R 2 & 3
Mr Mathews P Mathsus H R4 &5

Advocate for

3. DA 229/87

C Balachandran Nair

Applicant
Mr MR Rajendran Nair

Advocats for Applicant
Vs

1. Union of India rep. by the
Secretary to Govt. of Indie,
Ministry of Environment & Forests
Krishi Bhavan, New DBslhi

2. The State of Kerala rep. by its
Chief Secretary to Government,

Secretariat, Trivandrum. : Respondehts
l .
Mr NN Sugunapalan, SCGSC H Advocat# for R 1

Mr PV Mohanan Advocate for R 2
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CORAM

Hon'ble Shri N.V.Krishnan, Administrative Member

&
Hon'ble Shri N.,Dharmadan, Judicial Member

1. Whether Reporters of local papers may be allowed to
see the judgement? :

2. To be referred to the Reporter or not9‘/

3. Whether their Lordships wish to ‘see the fair copy
of the judgement?

4, To be circulated to all Benches of the Tribunal?y
JUDGEMENT

N.V.Krishnan, AM

" These three applications relate to the
claim of the applicahté for being consideredvfor appoint-
ment to the Indian Foresf Service (IFS, for short) in
accordance with .IFfS (Appointment by Promotion) Regulations
1966-~Regulations, for éhort.‘ As all the applications
deal with similar issues they have been hesrd together

and are being'disposed of by this common order.

2. DA 285/85 filed by Shri B.Muraleedh;aran-

is pefhaps, the.oldest application pending in this.
Bench., In view of certain later developments he was
permitted to file an amended applicstion, which he did
on 14,3.88,. As this application raised %ll the issues
for consideration, it is being examined in detail

after settihg out the relevant facts and the applicant's

grievance,
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3 The applicant belorigs to the cadre of Assistant
Conservatoré of Forests (ACF, for short) having been

appointed to the Kerala Fdfest Service w.s.f., 1.5.78.
'This was preceded’by’his selection for this purpose

by the Kerala Public Sgrvicé Commisaiodion 31.5.76 and

he was deputed to undergo a Diploma course in Forestry
- for 2 years in the State foresth§grvice toliege,

Burnihat, Assam which is an affili-ate of the Indian

Forest Research Institute, Dehra-Dun. His appointment

-

& ACF was regularised w.e«f. 1.5.78 and a declaration
of satisfactory completion of prpbation was given on

145.81 vide Annexure-I order dated 2.8,83., Thwxuppiixank

//_.

4 The applicant has ?éised‘tuo important
contentions: (i) The régulationszrovide that a State
Forest Service Officer caﬁ be considered for appointment
to the IFS only if he haslcompieted 8 years s?rvice.

The applicant contends . * that fof.this ;urpose, the
period of 2vyears spent in the State Forest Service
College, Burnihat during 1976-78 should be taken as
approved qualifyihg service., (ii) Aé apﬁlicant has

been confirmed as ACF'from 30.4.84\by the Annéxure VIl
.order dated 18,4.87. However, he qrntends that in

\

accordance with Rule 27(c) of the Qerala Sfata &
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_the commencement
of training on

-4-

Subordinate Service Rules, KSSR for short- he can

count his senierity in the cadre of ACF from/31.5.76,

from which date he should be deemed to be confirmed,

because the Rules provide that only;substantive

vacancies shall be filled up by direct recruitment.

5 He contends on this basis that He is senior
to Respondents 4 & 5 who have been confirmed as ACF
from 1.11.82 and 1.3.83 respectively by the Annexure-11

is
order'and[senior to the+6th and 7th ressondents who

and
have also been s0 confirmed from 10.12.60 ¥8/1.12.83
respectively by the Annexure -VII order. Respondents

4 to 7 have been promoted as ACF from the rank of
Rangers.
6 Despite this relative seniority position,

the applicant complains that the 4th respondent was

‘appointed to the Indian Forest Service by the

Annexure VI order dated 22nd May, 85 of the Government
of India (Respondant-1)vahd the 5th respondeﬁ;.ﬁaguﬁ
appdinted‘temporarily éo an iFS cadre post 6; iha-
Annexure VIII order aated 7.4.86 of the Govt. of
Kerala, Respondent~2. He was later‘appointed to the

QLJ%auyl

IFS on 13.8.86,bRet the applicant does not refer to it

as is clear from the second prayer made by him.
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7 It is in this background that the applicant

has made the following prayers:

(4

(i) cell for the records leading to Annexure VI

: Notification appointing the %th Respondent
Shri Babuji A George to the Indian Forest
Service and to quash the same;

(ii)'to restra in respondents 1 to 3 from appointing
the 5th respondent. Shri KG George to the
Indian forest Service earlisf than the
applicant; '

(iii) to declare that the applicant is .eligible o
to be considered for appointment to t he

Indian Forest Service from June, 1884;

(iv) to issue = direction or order compelling
the respondents 1 to 3 to consider the name |
of the applicant for appointing him to the B
Indian Forest Service during the next selection;

(v) to set aside Annexure VIII order appoining
the 5th respondent to Indian Forest Service"
and quash the entire proceedinge of the -
Selection Committee met on 13.12.85 and
direct respondents 1 to 3 to include the
applicant for selection for appointment to
Indian Forest Service by promotion for the -~
year 1985 and subsequent years and conduct %)
selection afresh.

o

8 The 1st respondent, Ehe Union of India filed -
. un - _
a reply to the earlier /amended application urging that . -

the main question relates tc the inter-se seniority

between the applicant and the party respondents as ACF

in the Staté Forest Service and that this is the concern

It was
of the Government of Kerala,’however, admitted that

]

/
under Explanation 2 below Regulation 5(2) of the Regulatio%s
the 2 years training of thefapplicant at the State \

| %

Forest Service LOllege, Burrihat can be counted to reckon | -

|

the qualifying period of B years service. It is

g—
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submitted that Respondent-1 hae not t aken any action
which is contrary to the provisions of law. -

9 The second and third respondents viz. The State

of Kerala represented its Chisf Secretary and the

Secretary to the Govt. of Agriculture (Forest Department), —

State GoVarnment, for short,-have filed two repliés to

-

i

[PUNDRERN N

the amended OA. The first reply dated 12.9.88 is filed by
ﬁhe second respondent in the connected case DA ?29/87

and the learﬁed counsel “for the respondents 2 & 3 stated
on 1.11.89 thag thié reply can élso ﬁa read as a reply

to DA 285/85 and OA‘648/86; The second reply dated
5.12.89 is common to this application as well és OR

229/87 éﬁd 53‘448/86. In addition, the learned coqnsel
for the State Government has also submitted a statement

en 23.1.90.

10 The main contention of the State Government is

" that the rules reliéd upon by the applicant are capable

of different interpretation. Thus, the note under Rule

5 of KSSR clarifies that even temporary vacancies shall

- be deemed to be substantive vacancies and therefores,

thévapplicant cannot claim that he was appointed
substantively as ACF on 31.5.76. It is a-lso contended

that under Rule 8 of the Special Rules for Kerala Forest

Service, the applicant can count his seniority on
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ACF only froi the date of his appointment as probationary
ACF from 1.5.78. The only point that is admitted is

that the period of training in the State Forest Service

Tl +

College, Burnihat will be counted and included in B e
— Yoow
compu-ting the period of 8 years' service in the State' -1:

L
- \

Forest Service needed for consideration under Regulazfon
S ESORA-I"

£

. Tyl 2
: s s
5(2) (i1) of the Regulations. Having said that jthe State

L F e

Government contends that matters relating to tha.1§3ii+_
. commencement of his service as ACF, the inter-se seniority

Ve

S~

vis-a=vis promotees and confirmation,rall within the : -
g - F

sphere of the State Government under their State-Rules

-

and)as such’they cannot be considered by this Tribunal.,

L 3 -

T

The High Court of Kerala had given a direction té:&hg 7o

State Government in OP 6400 of 1984-F filed by the . °

~

applicant to publish a gradation list of ACFs® as on

PR,

1.3. 83(Annexure-V). That list was published byithe -

- e W

. State Government of Kerala as an annexure to theiifff"‘ o

order dated 27.2.1987 (Annexure IX). It is stated

that the seniérity list as on 1.3.83 (Annexure to'the "= T

x

order dated 27.2.87 at Annexure IX) has been chall

by the applicant before the High Court of Kerala in
OP N0.5238/87 and it is still pending and that the

disputed issues will stand résolved when moe« judgment is
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: ] asserted
delivered in that petition. It is alsc maxwzsd that

all action taken by thelState Government so far are
in accordance with law. Iﬁ these circumgtancgs, it is
| cléined that‘thé applicant is not enti;led to any
" relief. - S
1 | Respondenﬁs 4 &5 and Respondanfs 6 & 7 have
filed 2 separate replies to the amended.application.
Their contention 15 that their initial promotion as
ACF is ﬁot a fortugious promotion,but has been made
aftgr probgr selectipn against reguiar vacancies and hence
they are entitled to count for seniority purposes their
services as ACF from the date of their first promotion
i.e., 22.12.74,'5;12.§4, 7.2.75 and 3.9.77 respectively.
They contend that they are all senior to the applicant
4 only |

who uas.gppointed as ACf/on. 1-5-78 = Earlier, in May
76)ha was only deputed for the Diploma Course and was
not éppointad as ACF. Hence, the applicant has no.
case for prior cons;deration for appointment to 1IFS.
12. - e have hqérd the counsél of the parties. We
notice that under Section fd‘of the Administrative
Tribunale Act, this Tribunal has jurisdiction in

relation to recruitment and matters concerning

recruitmentd to any All India Service, which includes

the IFS. The appointment of State Forest Service
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Officers to the IFS is governed by the IFS (Appolntlent e .

by Promotion) Regulations, 1966. Broadly speaking,

a Selection Committae’presidad over by the Chairman

iy

| of t he UPSC orka ﬂember of tha UPSC ueats every year , ;,

\

to prepara a %eleot list of officars uho can then be’

-vw‘l i"

. : ;

appointed to~£¥e IFS dapending on the occurgence 6f

number oﬁ;@ggépciea to'ba1fillad by:promotion or

. . ' o0 . | .
5% of the senior duty posts in the cadre, whichever
is more.xvfha numbar of oFFicers to be considered . . i .
(zone ofﬁ&énéideration).i% thrice the number to be
xncludad,ﬂin the Salect List. Their names uil

caia vq’—?-in -~ . “ ) . =~

considered~on the basis of the seniority list~prepared -

‘by the State Government.  The quest ion whether an

- ‘
e .

ACF, other—uiea<aligible3for conaideratiqn)falla

e . |

, h o : .
within tgs;zpne,QF consideration depends on his position

in the seniority ' 1list, '+ -~~~ -~ = == = .=
13 Having ‘heard the ﬁarties we are of the view.
‘that thé”ﬁé@"fé’i’iﬁm stiomralsedviz (1) uhether the =TT

_A *thé"-—arpﬁnciryt?b’y ‘the-State PSC 1n“1975 T I

‘salection™

is for appointmen: as ACF or only for deputation for

se tothe State Forest Service College,

B e e .,,.,,.»m_..,-_. - :.n

Diploma Cou

- Burnihat (119 whet her hef;an count his seniority
. . :

. X :
"I -t
- “ '



applicant!s case, by s Review 5PC,_
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from May, 1976 or on1y from 1.5.,78 Qhen he was appointed
as a probationary ACF (iii) whether respondents 4 to 7
have beenlregularly g pointed aé ACF earlief than him
(iv) whether the applicant stands confirmed as ACF only
from 30.4.84 (Ann. VII) or from any ;;ri{er date and (v)

whether the place of rBSpondehté 4 to 7 in the seniority

list has to be determined on the principle of the quota-
reta rule applicable to a cadre where appointment is made

by direct recruitment and promotion=-are all matters which

squarely fall within the jurisdictiqn.of the State Govern=-

-

ment as integral part of servicé{cdnditignsldf a State
Service, These are, therefore,;qgtside the‘pufvieu of this
Tribunal, as rightly contended §X_the State Government,
As the disputed issues regard;hé}intér-setseniority are

still pending before the High Court of Kerala in OP.No.

5238/37, we cannot, at preéent,fbgnéider the reliefs

at Si.No. (i), (ii), (iii)‘and (y).refarred to in para 7.
14. In view of this limiéétiqn, we are of the
view that there is pnly a very naffdﬁ'éréé'to be deéft

with while disposing of this application. There are 3

.circumstances which.necessitate .reconsideration of the

Ah;chvpas to reappraise .

the proceedings held for filling u. the vacancies of 1985

and 1986:
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! (1) 1t is admitted by the Governuent of India.
and by the State Gowarnment'that the perioq of training
in the State Forest Service College, Bufnibét;.
Assan is eligible to be'couﬁted for computing the
minimum period of 8 years of service which is a pre=,
requisite under Regulation 5(2) of the Regulationswfbr

consideration for zppointment to the IFS.

(ii) A fresh seniority list as on 1.3.83 has

been prepared by the Annexure-IX order dated 27.?:87.

(iii) The applicant has been confirmed from

20.4.84 by the Annexure-ViI order dated 18.4.87.

- Admittedly, the applicant was not considered in the -

years 1984-1987 tor one or more of the foliouing

reasons, viz.,

(a) He has not Ebmpleted 8 years service

(b) He has not yet been confirmed

(c) He is not senior enough to fall in the
zone of consideration.

All these mztters will require reconsideration in the

light of the aforesaid three circumstances at the

' Bands of fﬁe‘dpc.

15, However, in this regard, the stand of the

State Government is that there was only one vacancy

each in 1985 and 1986 and henbe'a selecf list of only

'2 persons each was to be prepared by considering the

cases of 6 officers who fall in the zone of consideration,



LS

They contend that in accordance with the seniority
list published by them, which now holds the field,
though it is under challenge be fore the High Court

+

of Kerala, the applicant is too Junior to fall

[IRYS

in the zone of consideration for both years, This
position will not change unless the High Court of

Kerala sets aside or modifies the seniority list,

16. This view of the State Government may, for
ought we khou,vbe correct.'.ue are, however, of tﬁe
view that as the applicant has challenged the earlier
actions of the State Government and as new facts not
cunsidered by the earlier DPC have now come to light,

it:is only fair that these new circumstances be

.considered by a Review DPC to examine whether the

decisions taken sarlier need reconsideration.

17. We, therefore, direct the Union of India
(Respondent=1) and the State of Kerala (Respondent;z)

to convene a Review DPC meeting to consider the case

of the applicant in the light of the change of te &-

circumstances as mentioned in para 14 above. \UWe,

however, leave it to these respondehts to determine
whether such a Review DPC should be held now or later

after the High Court of Kerala disposes of OP 5238/87,
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18 We also direct that if for any reason, the
applicant is found eligiblea for considerationrby any
Selection Committes on the basis of.tﬁé Review DPC and
found fit for incluaion in the Select List and for ' -
appointment to cadrs posts and thereéfter éor appointmen t
to the IfS, his claim for such appointment and for getting
consequential benefits shall not be denied to him by
Respondent 1-3 merely on the ground that during tﬁe
relevant period other per sons like the respondents had
already besen appoint@d"té such cadre posts or to the

IFS against the vacanéies then qxieted. We make it

clear that if necessary, the applicants should be

given relief by the creatioﬁ of temporary 6adre posts.

19 DA 448/86 has been filed by Shri B Kiishnan.

He has impleaded Shri Babuji George and KG George

who are Respondents 4 & 5 in DA 285/85. The prayers made
in this application are similar to thosalmade in

OA 285/85. The directions / orders given in OA 285/85
vuill apply mutatis- mutandis to this appiication also.

20 OR 229/87 has been filed by $hri C Balachandran

Nair. The prayers aade by him are as follows:
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(i) Oeclare that applicant is eligible to
be considered for appointment to Indian
Forest Service by pronotion with effect
from 1.1.1986, and to issue appropriate
direction cdmpalling respondents to sponsor
the name of the applicant for selection to
the Indian Forest Service by promotion against
the vabaﬁéieS'nhich:arose on or after 1.1.86
in thé~quota for promotion.

f pui

(i1) Grant such other reliefs as may be prayed
for and the Tribunal may deem fit to grant,
and ‘

A
(iii)Grant the cost of this application on the
following among other.

21 . _The main complaint of tha applicant in this
case is that while others have been confirmed as ACF

vide the Annexure III order dated 18.11.86 he has not

LY = = - fo -

_ . been confirmed. As confirmation'a§ ACF ié-a pre-
réquisite fo£ considération for appointment to the
IFS, the Respondents 1 to 3 cannot be faulted on this

that
ground. If the applicant has any gtievance/he has
'unjusily_been left out in the matter of confirmation
as ACF, that 1sAé matter which is outside the purview
of this Tribunal and he may take recourse to such:
action under iaﬁ as may be advised. S -
22 | However, in OA 285/85, we haver eferred to

a gontention of the applicant therein that, being

0 advised by the State PSC in May 1976 itself should be
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treated as a substantive appointment, If this issue is
decided in favour of the applicant in DA 285/85, that
benefit will also be available to the applicant in

0A 229/87 and thereafter the Review DP C-will reconsider

| . Iy
his case on that basis. Coan \
237 - The applicant's general grievance against .
.- B . ,";- _'N-“t - ‘
the seniority list showing theupdsition of direct recruits
. AR

and promotees has already been¢:ea1t with in OA 285/85.

]

24, These three applicétions are disposed of

with the aforesaid directions and orders~:;%hére will be

-,

M TR
27 e

no order as to costs. A

N 7 /w/

(N.oha;EEJZﬁﬁ"q o (N.V.Krishnan)

Judlczal Member PR Admlnxstratxve Member
//‘.
ETme s
g -
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