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The :applicant' claims himself to be a Casual Labourer
fully eligible for selection to thé‘post_of Gramin Dak Sevak

bMail Man(GDSMM) under the 4ath respondent at,Alapbuzhé in the
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Q.

light of the 1lst respondent’s letter vdated» 6.6.88. He 1is

aggrieved that the respondents are taking‘step$,to finalise

selection to GDSMM from amongst candidates from ~open market

ignoring the applicant’s préferential claim on account odhis;

uninterrupted casual service since 1995. aApart from relying

on the VD;G?s letter dated 6.6.88, the applicént also seeks

support for his claim from a numbér of decisions . of this
(

Tribunal as in 0.A.N0s.987, 1031/2001 etc. The main reliefs

sought are:

i) To call for the~fecords relating to A~1 to A~3 Aand
to declare that the applicant 1s entitled ‘to_be
considered for the post of GDS Mailman available under
the 4th respondent with preference over out§id@
candidates as per the.lst respondent’s instructions
dated 6.6.88 and to direct the 4th r8$bondent to grant
preference to the  applicant for appointment as ,ED
Mailman in one of the 4 available vacancies now
notified and to appbint him as such if he is otherwisa‘

to be appointed; and

ii) To declare that the selection Qf ED Agents from
open market when eligible casual labourers are
available in the office who are entitled for
preference in appointmentsl as ED Agentg} is illegal
and to quash the present selection resorted by the 4th

respohdent as illegal and arbitrafy.

2. " The respondents, as per reply statement . dated

16.8.2002, oppose the averments in the 0.A. by stating that




the applicant is not a Casual Labourer but was engagéd only as
a substitute. According to the‘respondent$, the applicant did
not have the eligibility as per the DG, Post’s letter dated
6.6.88 [R3I(1)]. The applicant did not have a minimum of one
vear’s (i,é. 240 days) service. As per the details.of total
number of days of engagement, the maximum period of angagement
as  outsider Mazdoor allowed to the applicant since 1995 was

for 97 days in the vyear 2002 (upto 30.6.2002). It is

maintained by the respondents that he was never recruited as

Casual Labourer through the prescribed norms of recruitment:

Though the applicant was also considered for the 4 posts of

GDS, on verification of the cértificates and other
particulars; his position was 40th out of the 40 applicants.

It is further pointed out that sponsorship by Employment.

Exchange was also wanting in the applicant’'s case, though
non-sponsorship by the Employment Exchange by itself was not
the reason for the 1ne1191b111ty of the appllcant Thus the

rationale of the orders of this Tribunal in 0.A.987/2001,

0.A.1031/2001 and 0.A.360/1999 was not applicable to the facts

of the applicant’s case.

3. In his rejoinder, the applicant would maintain that no
casual labourer including the applicant had beeaen informed_ of

his actual status and that thefefore, the details regarding

the number of days of engagemant and the nature of engagement'

as 'furnish@d in the reply statement could not bea relied on.
Attendance Register/Acquittance Roll and other related records
would bear out the exact nature of the applicant’s engagement

As the applicant lS not made aware of the exact nature of’
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engagement whether as substitute or outsider mazdoor, he would
not be 1in a position to file any further evidence in that
regard. .The respondents’ reference to non-sponsorship by the
Employmant Exchange had no substance as has been held by this

Tribunal in a number of cases, the applicant would submit.

4. The respondents filed an affidavit enclosing set memos
to show the nature of engagement of the applicant as
substitute or as outsider mazdoor. R3(3), purported to be a
summary of the duty particulars of the applicant, shows the
applicant’s aengagement as a substitute since 1.1.95 to
30.6.2002. RZ(4) is claimed to be a summary of the
particulars regarding the applicant’s engagement as Mazdoor
batween 15.1.1995 and 30.6.2002. As per R3{(3), the applicant
is stated to have put in substitute service of 156, 126, 275
and 165 days respectively for 1999, 2000, 2001 and 2002 (upto
30.6.02). In the light of R3{(4), the respondents would
maintain that the applicant was engaged as an outsider Mazdoor
for 63 days, 43 days, 80 days and 97 days during. 1999, 2000,
2001 and 2002 periods. In the reply statement, the
respondents have maintained that the set memos should reflect
the nature of engagement of a worker as outsidér/Casual
Labourer/Substitute and that the same information c¢an be
vaerified from the attendance sheet, daily report also.
However, there is an admission in the reply statement that in
the applicant’s case, the correct position of his engagement
as substitute or as Casual Labourer 1is not invariably
reflected in the records maintained although instructions in

that regard had been issued to the subordinate authorities

.



concerned. The following paragraph in the reply affidavit

requires to be quoted verbatim:

"It is humbly submitted that the above
position was reiterated to all concerned including the
4th respondent by circular No.J~7/Cont/GNL dated
12.12.2001 of this respondent. - True copy of the
circular dated 12.12.2001 is produced and marked as

“Annexure R3(5). But Sub Record Officer, Alappuzha,
the 4th respondent failed to observe these
instructions properly on many occasions. In the case
of the applicant also, his name was not marked as
"substitute® in many set memos. This is a discrepancy
committed by Sub Record O0Officer, Alappuzha. His

Cexplanation dated 24.9.2002 on the matter is produced
and marked as Annexure~R3I(&)."

In the additional reply statement filed by the respondents, it
is contended that the applicant who was engaged both as
substitute GDSMM and as outsider Mazdoor has worked mostly as

substitute GDSMM. The respondents have reiterated their

earlier stand that the maximum number of days for which the

applicant was engaged as outsider Mazdoor was for 97 days upto

30.6.2002 as against 165 days of substitute service for the

same period. Before that he had worked for 80 days in 2001 as

outsider Mazdoor while he is shown to have been engaged for

275 days as a substitute during the same period. It is also
mentioned that on certain days between November, 2000 and
September, 2002, the applicant was engaged both as $ubstitute
in. one set and as outsider Mazdoor in another set on the very

same day.

5. We have heard Shri Shafik, learned counsel for the
applicant and Shri S.K.Balachandran, learned ACGSC appearing

on behélf of the respondents“ We have also considered the
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argument notes filed by the learned'gounsel on either side.
Accbrding to Shri Shafik, learned counsel for the applicant,
the set memos filed by the respondents did not establish the
claim regarding the applicant’s service as substitute for most
part of tﬁe period undér consideration, it was nacéssary that
substitute service was to be supported by leave applications
of the regular incumbent - $in¢e i1t was as his nominee or
substitute that the applicant would . work.v In other words,
engagement not supported by leave applications and other
documents ‘to show that the applicant was angaged as a
substitute would have to be,constrpad_as regular engagement aé‘
Casual,Labéurer and due credit has to bé given' for such
service, lsarned counsel for the applicant would maintain.
Drawing our att@htion to the fact that admittedly the
applicant worked fof 275 days as $Qb$titute and 80 days as
outsider Mazdoor in 2001, learned cpunsel - for the applicant
would‘forcefdlly contend that 1t was obligatory on the part of
the respondents, therefore, to substantiate the substitute
engagemant for 275 days failing which the ehgagament should be
taken as regular. If proper records corroborating the nature
of applicant’s engagement was not maintained by  the

respohdents, their statement that the applicant’s engagement

was  only a substitute and that therefore, the period of

engagement should not be considered for the purpose of
determining his eligibility for applyihg for the post of GDSMM
would not stand to reason, it is urged by the learned Caun3el

for the applicant.
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6. shri S.K.Balachandran, learned ACGSC has relied on the
reply statement and the affidavit filed by the respondents and
the connected documents in support of the averments therein.
According to him, the only question that arose was whether the
applicant fulfilled the primary condition of having the
minimum required service of 240 days in a year that would make
him eligible for consideration for the preferential treatment.
He w@uld maintain that the burden of proof lay on the

applicant to show that he is entitled for the relief sought.
According to the annexures filed by the respondénts, the
applicant had worked beyond 240 days ohly in 2001 as in that
vaear according to the réspond@nts, he had worked for 275 days
as a substitute GDSMM and 80 days as outsider Mazdoorf Thus,
even if it is taken that he had worked for more than 240 days
in a year, he did not satisfy the crucial condition of having
put in 240 days as Casual Labour during any year since
substitute service has. to be straight away ignored for that
purpose. Learned counsel would invite our attention to the
set memos and the details furnished as per RSCS) and R3(4) and
would plead that the particulars of date, time and hours of
engagemaent shown in the various Annexures would tallylwith the
set memos and eventually those could be reconciled with the
information available in the attendance register also. With
regard to the leave applications of the original incumbents of
‘the ED Posts which formed the basic documents regarding
substitute sérvice rendered by the applicant, tha'iaarned
counsel has however, admitted that the respondents have been
able to furnish 45 applications before the Tribunal’s perusal .

He would therefore, urge that based on the material produced

Q.



by the respondents, the number of days the applicant had
worked as Mazdoor for the relevant period upto 24.9.2001, viz,
the due date of notification inviting applications should be

conveniently worked out.

7. We have carefully considered the rival contentions
with regard to the applicant’s casual labour status. The
dispute is with'ragard to the number of days for which the
applicant was actually engaged as Casual Labourer, full or
part time during any year, in order to ascertain whether the
applicant can claim the benefit of DG, Post’s letter dated
6.6.88[R3(1)]. The avowed purpose of R3I(1) letter is to
e
afford the casual labourers the chance of ultimate absorption
as Group’D’. The crucial part of R3(1) dated 6.6.88 reads as
follows:
4. The suggestion has been examined in details
and it has been decided that casual labourers whether
full time or part time who are willing to be appointed
to ED vacancies may be given preference in the matter
of recruitment to ED posts provided they fulfil all
the conditions and have put in a minimum service of 1

year. For this purpose a service of 240 days in a
ysar may be reckoned as one vear’s service.'

While the applicant has claimed that he was engaged as Casual
Labourer in an uninterrupted manner since 1995, he has
expressed his inability to furnish full details regarding the
nature of angagemant as all the records and related
particulars are with the respondents. Respondents’ contention
is that the applicant was a substitute for one or the other

person and that his engagement as casual labourer was for very

Cfifef, intermittent spells not sufficient to make him eligible
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to be a casual labourer. Accgrdingl% we had to enquire as. to
whether the applicant had put in 240 days of casual labour in
any year in terms of DG, Post’s letter dated 6.6.88 (R3-1).
It is seen that the engagement of the applicant either as
casual labourer or - as substitute $tartadv in  1995. The
applicant claims to have put in 240 days of casual service in’
2000 and 2001. The respondents argument on the other hand is
that the applicant was for most part of his engagement worked
as substitute. By the respondents’ own admission, during
2000,  the applicant worked as substitute for 126 days ahd'as
an outsider mazdoor for 43 days while for 2001, he was engaged
as a substitute for 275 days and as outsider 80 days. The
date of notification for the 4 posts ofieDSMM, Alappuzha is
24.9.2001. If, therefore, tha:applicant could be shown to

haQe put in 240 days of service as on the date of
notification, he could definitély‘seek the benefit of the DGfs'
letter dated 6.6.88[R3(1)]. As is clear from R3(3) and R3(4),
the applicant is $aen. to have been engaged for 309 days
betwean October 2000 and 24th September 2001. During the said
period the applicant is stated to have but in substiiuted>
service for 215 days. But this is not substantiated by proper
records. Substiﬁute' service cén and should easlily be
corroborated by the relevant leave applications of the regular
incumbent in whose place the applicant. enters as a substitute.

In  fact gnder specific direction ffom this Tribunal, the
respondents filed as many as 45 1eava‘ applications of ED
Agents in whose place the applicant stepped in as a substitute
bétwa@n January 1999 ‘and July 2002. Out of these, 22 laavé

Ci%ilications relate to the period October 2000 to 24.9.2001



and these involve 39 days. Thus, it is clear. that the

respondents have b@@ﬁ able  to prove $ubétitute;”service of
oﬁly for 39 days for the year ending 24.9.2001. Evidently'the
applicant worked for 270 days between October 2000 and
September 2001(309~39). The respondents’ contention that only.

mazdoor :

93 days / service rendered by the applicant is totally
unabcaptable for the reason that the same is not corroborated
by any fecord which they are bound to maintain. It cannot be
' comfortably argued by the respondents that it is for the
applicant to  prove és to the nature of his service. When a
regular incumbeht goes on 1eave,-helnominates anotﬁer person
as his éubstitute ét his risk and on his responsibility. For
such arrangsment, broper records are bound to be maintained in
the office of the authoritieé concerned.. We cannot be
persuadad to believe that the respondents had preservea leave
applicatiohs at random and the rest of the leave applications
have been allowed to perish. Clear inStructions aré there on
the mattar’as its implications are seriousT We are not also
impressed by the respondents’ suggestion that records wér@ not
maintained stricﬁly in accordance with the instructions by the
‘Sub  Record Offiée, lﬁlappuzha and that accordingly memo was
issued against the said authority. Such explanation would not_

absolve the resbondents of their responsibility to 'properly>.
record a person’s .$ervice détails especially whan_ the
particulars of such $erviéé .willl have impliCatith,'on .his
regulakisation, éliQibility to offer himself for furthef
career advancement etc. and the consequent liability to the
deernment_ After excluding the days on which the applicant

worked as a substituta in the light of clear evidence -
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available on record, we come to the conclusion that the
applicant worked at least for 270 days during the period
October 2000 to 24th September 2001. That being the position,
the applicant has to be construed as having put in thé
required 240 days of service during the year ending with the
date of notification (24.9.2001) calling for application for
appointment to the post of GDSMM, Alappuzha. In this view of

the matter, we hold that the applicant is bound to succeed.

8. In the result the application is disposed of with the

following directions/orders:

We declare that the applicant 1is entitled . to be

considered for the post of GDSMM, Alappuzha available

under the 4th respondent in preference to outside

candidates as per the 1st respondent’s instructions

dated 6.6.88 [R3(1)]. The 4th respondent is directed

to consider the applicant for appointment to the post
of GDSMM in-one of the available vacancies notified as
per notification dated 24.9.2001 and issue appropriate
orders of appointment, if he is otherwise eligible to

be appointed.

9. There is no order as to costs.

S

T.N.T.NAYAR
ADMINISTRATIVE MEMBER

Dated, the 19th June

E CHAIRMAN
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