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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' ' ERNAKULAM

~0.‘A. No. 446/89 189"
A THR XRDE. )

DATE OF DECISION_3027-90

P.K.Asokan &
V.K.Manoharan

A; Applicant (s)

Advocate for the Applicant (s)

" Mr.M.Girijavallabhan .

Versus

Union of India rep. by Respondent (s) .
Secretary, Ministry of Defence -

. and 2 others, '

Mr.V,Kri shnakumar’ RCGSCT  Advocate for the Respondent (s)

The Hon'ble Mr. S.P.Mukerji, Vice Chairman

The Hon'ble Mr. A.V,Haridasan, Judicial Member.

Pens

Whether Reporters of local papers may be allowed to see the Judgement?’m ‘
To be referred to the Reporter or not?’\[m ' :

Whether their Lordships wish to see the fair copy of the Judgement? ﬁ\R‘
To be circulated to all Benches of the Tribunal ? \n) '

S

" JUDGEMENT

(Shri S.P.Mukerji, Vice Chairmaﬁ)‘

'~ In this application dated 24.7.89 filed under

section 19 of the Administrative Tribunals Act,

N

Shri P.K.Asokan, the 1st applicantiwho has been working
as_é labourer in the Naval Store Depot, Cochin ari” clie
and the 2nd applicant as General Secretary of the

Cochin Naval Base Civilian Labour Uhion in a represen-

tative capacity, have challenged the  impugned’ order

at Annexure-~C by which 10 days sick leave on Medical

Certificate_in a calendar year on full pay was withdrawn

by’deletidn of Rule 9 of Civilian in Defence Services

~(Industrial Employees) Leave Rules, 1954 with' retrospe=

ctive effect. They have also prayed that it should be

\
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declared that the respondents have no authority to amend
the rules as’at Annexure-~-A by the executive instructions

, further &
at Annexure-B. Theiqépraye: is that the respondents

should be directed not to take any action to reghlarise

the leave. already. availed under the old rules, in accordance

with the impugned orders at Annexure B and C.. The brief

facts of the case are as follows:

2. In accordance with Rule 9 of the Civilian' in

Defence Services (Industrial Employees) Leave Ruies, 1954

(hereafter referred to as Rules), the applicants were

entitled to 10 dafs sick leave on Medical Certificate

on full pay. In addition to thlS, leave on full pay up
(debitable by twice the period against half pay leggg )

to- 5 days;bn Medical Certificate in a calendar year e

g/ -
was also provided for. In addition to this, in accordance
with Rule 14 of these Rules, they were entitled to half pay

leavevwithout production of Medical Certificate at the

rate of 10 days for each completed year of service.

According to the applicants; the 1lst respondent in

September 1988 circulated executive order dated 10th June

1988 (Annexure-B) deleting Rule 9 which provided for 15

~days of leave on full pay.oh Medical Certificate and

amending Rule 14 increasing the limit of 10 days of half’
y :

pay leave without Medical Certificate to 20 days per vear.

'According to the applicants, by the corrigendum issued by

administrative instructions, the applicants could not be

' depfived of their entitlement of 10 days of sick leave

on full pay. They have also challenged the impugned order
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at AhnexureQC by_which sick leave on frll pay granted
v.duriﬁg the years 1986 onwards is treatéd as-irregular‘and
to be regularised, because of the émeng?ent-- issued
on 10th June 1988. For those. who had no leave to their
credit, such.régularisatiqn would not be possibié |
. and they will have té forfeit their wages, They have
challeﬁQed the retrOSpecrive effect being given to the
Aimpugned order at Annexdre-B.

3. According to the réspondents, in accordance with
. : ) '
the unamended rule 9 of the Consolidated Leave Rules

for industrial employees paid from the Defence Service

Estimates which were issued on 22nd December, 1983,

in addltion to 10 days medlcal leave on full pay in a

~ : (on full pay)
_calendar year, 5 days of additional leaveZcould be granted
-

on medical.certificate but twice the amount of the
additional legve was to be debited against the half pay
leave ofilo dayé earned ror each completed year of service
provided in ruie 14. Since there was vast disparity ih‘
the matter qf sick leave on half pay berreen industrial
and non-indqstriél stafr in Government departments, the
matter was discussedlin the Jbint‘Consu;rative Machinery.

- and was referred to an Arbitration Board. Thé Bb%rd of
Arbitration gave $n award that there,shodld be no

disparity for grant of sick leave on half pay between

industrial and non-industrial employees under the
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Government departments. The Government accepted the

>

award and issued the order dated 10th June 1988 at
Annexure-B amending the Leave Rules of inddstrial workers

, _ ! ' . _
ugder the Defence Department deleting rule 9 and amending

s

rule 14 of the Rules so as to provide for 20 days of
half pay leave per yéar on dompletion'éf ;ach yeéf of
éervicé. The half pay lea;evcould be accﬁmulated Qifhout
limit ant and éommu£eéQ subjéct~to péodﬁct§on of médical

& : :
certificate. It was'afso provided that iﬁdustrial
emplo?ees who haye completéa a'year;s serviée during the
calendar year ffom 1.1¢84 shall bé entitled to half pay
leave in accordaﬁce wgth ghe aféreSaid order from 1. 86.

They have conceded that till the,§mendment was made

industrial employees were eligible for 10-days sick leave

full ’ } on full pay
with/pay in a year and 5 days leave/on medicdl certificate 1
& o ‘ e :
_or 10 days half pay leave without medical certificate
‘ S the
subject to a.maximum of 180 days but,with/amendment the
£~

total leave is restricted to 20 days half pay leave which

is commutableras 10 days leave on full pay on production’
of medical certificate. They have clarified that the 1983
~ /l

rules were promulgated by the Government and the same )
authority amended the rule and the question of incompetence

of amendment does not arise. The accumulation of half pay
g ‘ ) B
leave on the basis of the amended rule was given effect to

N A

from 1.1.86., The excess sick leave availed of«from 1.1.86
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till the issué of the revised Leave Rules had to be
N LI

regularised and the matter is under consideration.
They have fufther stated thét since the amendment is
based on the award of the Arbitration Board,thé-;etros-,
pective effect is biﬁding &ﬁllaw. fhey have further
‘étated'that’instead of repfesenting againét the impugned
Qrdér at Annexure;c, the applicants should not'have
" approached the ’I,‘rvibun_alv. |
4.v We have heard the arguménts of the learned counsel
for both the par;ies,énd gone through the décuments
carefﬁlly. There is no'gainsayingsthe fact that by the
'impﬁgned(améndment of ﬁhe Leave Rules applicable to

civilian industrial enployees,issued by the Ministry

of_Defence»on 10th June 1988, Rule 9 was deleted and the -

- provision of sick‘leaVe>for 10 aays on full pay én@ the

additional leave of 5 days on medical certificate
as 10 days

debitable/to half pay leave account was taken away.
<

As a compensation for loss of 15 days of sick leave on
full éay, Rule 14 was ameﬁded by igcreasing the ratelof
Aaccumulation of half pay 1eéve per year fFom 10 days-

to 20 days. ‘Thaﬁ is, an additional benef@t of 10 days
of hélf pay leave per. year, commutable to 5 days on\full
pay, was added to the leave entitlement; Thué, oﬁ an
'overéll b;sis, éhere_was a loss of 10 days of sick leave

on full pay by .the impugned amendment. This amendment

- was given effeét from 1.1.86. It is now established law

-

o
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- that améndment to service condiﬁions even by statutory
rule cannqt be giveq retrospective effect so as to take
away-the,vested rights and interests. In P.W.Agafwai
.and othersAVs._Staté bf U.P. and'ofhers ZﬁATR 87 (2) sSc
128 7 the.Supreme Court held that the Government has,
under the‘proviSOIto.Article 309 of the Constitution, -

-~

powers to frame rules regarding conditions of service

J

with powers to amend or alter rules with retrdspective‘
;effect buﬁlthat should not'téke away or impair vested
right. In.RafiquennéSa Vs. Lal Bahadur Chetri / AIR 1964
5C 1511_/ the Subre&e Court had held that where vested

rights are affected by statutory provisions, it should be

construéd to have prospective effect except in procedural
matters. Thus, dfceven statutory rules cannot take' away

" vested rights‘With retrospective effect, rules issued by

‘administrative instructions cannot do so. It is not the

case of the respondents‘that the original rules of 1983

and the impugned amendment of 10th June 1988 were
statutory rules framed under Article 309.of the Consti-
tution. - On the other hand, they have stated that the

Consolidated ﬂeave_&ules issued on 22nd December 1983

.
Pl

and the impugned amendment of 10th June 1988 were issued

‘by the Government under its executive powers., The

\

retrospective effect has been justified on the ground that
it is done on the basis of the award. We are not impressed

by this argument as, if statutory rules cannot take away
| ' doubt 'that |
vested richts, we have-no:/ the same cannot be taken away

g Tenemene
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on the plea of implementation of an award.
5. o During the course of the arguments the learned
counsel for, the respondents proéﬁced a futher order
issued by the Ministry of Defence Ng.ll(Z)/éG/D(Civ-II)
dated 15th May 1990 5& which the casual ieave of
indust;ial empibyeés in a_calehdar yéa: was incr;ased
from 7'days to 12 days with efﬁecf‘frbm 1.1.85 and it
waé indicéted.that thoée_who had availed of Siék leave
during the period from 1;1.85 to 10.6;88, the éick
leave granted to them would bevadjﬁsted against the
enhanced‘ca;ual leéve/halﬁ pay leave andvin such casés
no'recovéry of leave salary paid for sick leave will
be made and w£ere,recovery'has beentmade, refund will
be given. ihough ghe gfqresaié order compehsates ﬁjSL
AQ:i:Dreguiarisatién of excess sick 1eave.taken upto an
extent ;f 5 days, since.the 1osé of sick leébe‘by

the retrospective effect of the ™ "jwas to the

extént of 10 days on fuil péy, the aaverse effect Of
the retrospectivity of the éﬁendment has ndt been fully
'fmvet. This would be possible obly if,in addition to 5
:days of casual leave, a provision.ié madexfor cowering
the excess sick leave for which recovefy is to be made,
by grant of special casﬁa;yleéve ugto an extent of 5
aays more iﬁ case; arising between 1,1.85 and 10.6.88.-

As regards the cpmpetence of issuing the impugned

i
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amendment of 10th June 1988, the leérned counsel for the
»respondeﬁt has ﬁot been éble to s how any'doéument to
gsﬁablish that the originél Leave Ruleslapplicable to
civilian’ihdustrial'employées of the Defencé were issued
under Article 309 of thé Constitution. Onutﬂe other
hand, the Leavé Rules applicable_to<:i§ilian iﬁdustrial
employees paid from t he Défence Service Estimates were
con;olidated and issued by thé Minjistry of’Defence 0.M.
of 22nd D_eéember 1983 whichPreads as follows: :

SubJect. Leave Rules for Civilian Industrial
Employees paid from the Defence Services
Estimates. ,

The undersigned is directed to state
that a need has been felt for some time past of
consolidating at one place the orders/instructions
on the above subject issued by this Ministry from
time to time. Accordingly, the previous orders/
instructions relating to the "Civilians in Defénce
Services (Industrial Employees) Leave Rules"
have been consolidated as in Appendix to thlS
Office Memorandum.

Sd/-~
(R.Subramanian)
Uder Secretary To the Government
‘ g v of India."

Since the améndment was also issued by édministrativg
qrder the Ministfykof aefenée, it cannot be said that
the'rules were amended by an authority inferior to one
which had issued the original rules. In a lucid j'udge-
ment;(K.M;Bindra Vs. Union of India and another, 1973 (1)
SLR 92‘8), the High cOur£ of Delhi dealt ;alith the ‘question
of modalities aﬁdtauthériéy of issuing:rules governing

conditions of service andléf amending them. It held

that power of Government to frame such rules without
. A , \ _



recourse to legislation or Statutory rules is derived

from articles 310 and 73 of the Constitution. As regards

amendiny such rules it held\thato it is elementary
1%

that the instrument of change should be of the same kind

as the thing to be changed. Symmetfy therefore requires

that (1) law may ke changed by law, (2) a statutory

rule by statutory rule, (3) administrative instructions

:

/

~rules aﬁd the amenduent were issued by the Ministry of
Defence through Government orders, the‘ ba_mendment cannot
bé faulted on ground of inccmpeteﬁce. Further, since
thé ‘amendm'ent was effected in implementation of an h
arbitration award, its prospective effect/e ven t hough

_ adverée to t he applicénts, c annot be challenged. Since
the sgrvicve'of the.app»lilcants is vundér the Gove,rnmeﬁt.
they‘ have acquired‘ a status and the rights and 6biiga;
tiéns arc? no lornger determined by t he cénsent of both
theparties and. the. same can be framéd and altére\d

unilaterally by the Governfnent as .driginally laid down

\‘) the celebrated Judgement of the Supreme Court in

Roshanlal Tandan Vs. Union of India / AIR 67 SC 1989_/'

6. In the facts and'c_ircumst':ance’sv,,we allow the |
épplication in p'a:.;t only to the extent of directing the
‘responc’lents to cover alljc asés of e xcess sick‘» leave
arising between 1.1.85 and 10.6.88 by the gfant of

‘ ordinafy or special casual leave upto an extent of
; L ) -

by administrative instructions." Since in this case the
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;5 days ih‘a calendar yeér in addition to tﬁe-12
dayglcasual leave already made.aamissible by the
OM of 15th May.1990. - Nﬂh:écoVery of leave sélar&
paidzfér sick leave covered by the specialiand
ordinafy casual leave will be made and yhere recovery

has already been made, refund may be given immediately

in such cases. Vv “A““Qﬁ be uﬁ&,
s~ | k
o S%Q
| /(S)Oﬁ iRt
(A.V.HaridasangD | (5.P.Mukerji)

Judicial Member Vice Chairman



. C.C.P.No, 20/90
- 0.A.No.446/89

Shri Girijavallabhan
Shri V,Krishnakumar-<ACGSC,

SPM & ND >

At the request ‘of the learned counsel for the
respondents.flist or further directions on 31.5.90.

235,90

SPM & ND .
Shri GlriJavallabhan for the- appllcant by proxy -
Shri V¢ Krishnakumar, ACGSC for.reSpondents

At the request ‘ef the learned COunsel for
. the applicant list for further directions on 21.6.90

N

:31.5.90
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28.6.90 ~ SPM & AVH

Shri Girijavallabhan-for applicant. .
Shri KrishnaRumar-for respondents, (Order by vC)

We have heard the learned counsel for both
the parties on the C.C,P. and gone through the docu-
ments carefully. The petftioner has not produced any
order or Jiven evidence of any action taken by the
respondents whiCh may amount to contempt of our/order
dated 1.8.89, The le arned counsel forthe petitioner

Zinterim

himself wants to withdraw the contempt petition. Acconde-

ingly the contempt petition is dismissed ami notice
of contempt is disCharged, '

(A.V.Haridasan)’ _ . (S.P.Mukerji) -
Juicial Member ' Vice Chairman

28.6.90
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