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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

Original Application No. 446 of 2012

cedmesday, thisthe 1% day of July, 2013

'CORAM :

- HON'BLE M. K. GEORGE JOSEPH, ADMINISTRATIVE MEMBER
Babykutty. A, S/o. Mathunni Abraham,

" Aged 60 years, Working as SN TOA (P) Anchal,

Office of the SDE (Cml.), BSNL, Anchal, and
Residing at Kanchanathu HoUs‘e, _
Ambalakara P.O., Kottarakkara : 691 532. - ... Applicant.
(By Advocate Mr. Sreekanth S. Nair) | |
versus

1.. The General Manager,

Office-of the General Manager,

Kollam Telecom District, BSNL Bhavan,

- Vellayittambalam, Kollam : 691 012

2. The Chief Accounts Officer (FC), |
Office of the GMTD, BSNL, Kollam : 691 012 Respondents.

(By Advocate Mr. George Joseph, ACGSC)

This application having been heard on 11.07.2013, the Tribunal on
1'1. 07-13 delivered the following:

ORDER
HON'BLE MR. K. GEORGE JOSEPH, ADMINISTRATIVE MEMBER

The applic?nt is an Ex—servicemah with 06 years and 260 déys of
military service , who joined the Telecom Department as RTP Telephone
Cperator on 18.01. 1985 and Vreguiarised on 29.07.1987. He retired oh
31.05. 2012 His military service has not been counted towards civil pension.

His representations were rephed with Annexures A-1 and A-6 letters.
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Aggrieved, the applicant has filed this O.A for the following reliefs:

2.

() This Hon'ble Court be pleased to call for the records and
proceedings of the matter that lead in passing the impugned
orders (Annexures A-1 and A-6);

(i)This Hon'ble Tnbunal be pleased to quash and set aside the
impugned orders Annexures A-1 and A-6;

(li)This Hon'ble Tribunal be pleased to pass appropriate orders
directing the respondents to count the military service f the
applicant towards civil pension;

(iv)Any other order be passed in the interest of justice as per the
facts and circumstances of the case;and .

(v)The cost of this original application be granted in favour of the
applicant.

He contended as under :

(@ The impugned orders are bad in law for the same are arbitrary
and unreasonable;

(b) The impugned order acted without jurisdiction and hence the
same is liable to be quashed and set aside as null and void;

(¢) The impugned order erred in not appreciating the mandatory
condition and the principles of natural justice i.e, without sending the
letter with necessary application form to the applicant for exercising
option under Rule 19 of the CCS (Pension) Rules, 1972 within 03
months from the date of confirmation;

(d) The neglect and or inaction of the respondents in not réctifying

the iliegality even after receipt of Annexure A-4 is bad in law being

abdication of the duty cast upon the respondents;

(e) The impugned order of the respondent cannot and shall not
put the onus on the applicant for option by himself and the artificial
date of non-submission is not sustainable;
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()  The impugned illegality has resulted in substantial failure of
justice: | |
) ' | ‘ | :
(@) The impugned action erroneously ighores the .vital facts, so
blatant or palpable failure of justicelﬁs resullted; ‘

(h)  The Annexure A-1 and A-6 are bad in law that a finding of fact
has been erroneously reached.

3. The respondents in their reply statement submitted that he had an
option to have his military service__ counted towards civil pehsion subject to the
provision of Rule 19 of the CCS (Pension) Rules, 1972. The applicant did not
exercise his option under Rule 19 of the above mentioned Rules as requifed.
As such it was deemed that he h;d optéd for retaining‘ the retirement benefits
receivéd from the rﬁilitary servic_é and not i'nterested in having his eligible
military service, if any, counted towards civil pension. The applicaﬁt had
opted ﬁo be an employee of Bharat Sanchar Nigam Limited (BSN!T){ which
came 'into existence on 01.1042000. The applicant was confirmed in the
cadre of Telephone Operator with effect from 20.07.1989 on succesgful
completion of 02 years -protgationary period. He was informed in writing
through the order of his confirmation that his option, if any, relating to
counting of_ past military service should be exercised within three months
from the said order dated 23.09.1991. For feasons best known to the
applicant, he failed to éxercise the option for nearly 21 years after iss.uing the
conﬁrmat‘idh ord.er. The cohtention of the applicant that he had not received

the order of conﬁrmatic_m issued over two decades ago is heitheracceptable

- nor believable.. The applicant stated that he had, during the regularisation,

represented to the higher author_it'ies, but had not produced any evidence to
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e_stabliéh the truth of his making such representations. What is mandatory
under Rule 19 of the CCS (Pension) Rules, 1972 is that the authority issuing
the order of substantive appointment to a civil service or post shall along with
such order require in writing the Government servant to exercise the option
in respect of counting of military service for civil pension within three months
of the date of issue of such order. This mandatory obligation on the part of
the respondents has been fully disbharged as is evident from Annexure R-1.
The orders issued by the‘ respondents were strictly in conformity with the
relevant rules and orders. There was no inaction on the part of _the
respondents. The respondents cannot be held responsible for the lapses on
the part of the applicant. No evidence has been produced by the applicant
in support of the allegation of !ack. of jurisdiction. It is the choice of the
applicant to act or not to act within the prescribed time limit under Rule 19 of
the CCS (Pension) Rules, 1972. Vhatever has been done by the
respondents in the matter is perfectly legal. They have acted with full
responsibility and after due consideration of the pertineni facts. There is no

factual or legal errors whatsoever in issuing Annexures A-1 and A-6 orders.

4, 'The applicant in the rejoinder statement submitted that the order of
~ confirmation in respect of the applicant was issued after 26 months from the
date of confirmation. As per the rules,A along with such order, the
respondents are required to infofm the applicant in writing to exercise the .
option within 03 months from the date of issue of such order. The order does
not reveal its mode of communication. The applicant relied on the decision

of the Jabalpur Bench of this Tribunal in T.A. No.— 85/1986, Pritam Lal vs. |

Union of India and Others, 1987(3) SLR 532, in support of his claim. |
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5. In the additional reply statement, the IreSpond.ents submitted that the
confirmation erders are nermally‘released for batch of efﬂcials joining during
a certainj‘length*of time What is important is that irrespective of the date 6n
which the actual order@was issued, substantive appointment was given to the -
apphcant effectlve from the date of completlon of the probatnon period. The
order was in writing. . It was made clear that the optlon with regard to
counting of service mu_st-be exercised within the specified period by those to
whom such option is applicable. That the order had narﬁes of other officials
does not make the order invalid or -ih.adequate. That the brder was served 26
months after completion of his probatiohary peﬁod has no significance. The
applicant cannot pass the blame of his own obvious failures to act at the
appropriafe point of time to the respondents. The_ respondents are net
empOwered to reopen fhe matter end entertain fhe option of the applicant for

counting the past military service for civil pension at this stage.

6. | have heard Mr.. Sreekanth S. Nair, learned counsél for the applicant
and Mr.-George Joseph Iearned ACGSC appearing for the respondents and

‘perused the records.

7. The applicaht was confirmed in the cadre of Telephone Operator with
effecf from 20.07.1989, vide Annexure R-1 order dated 23.09.1991. In the

said order , it is stated as under:

“ The re-employed ex-servicemen if any among the above
officials are required to exercise an option under Rule 19 of
CCS (Pension) rules, 1972, within 3 months, of the date of
issue of this memo. If no option is exercised by them within the
stipulated period, it will be deemed that they have opted to
continue to draw military pension.”



It shows that the -respondents had linformed the applicant in writing to
exercise the option under Rule 19 of CCS (Pension) rule.s,. 1972, within the
préscribed time limit of 03 months. The applicant does not deny the fact that
he had received the above letter. The contention that he received the said
order after 26 months from the date of his confirmation is without substance.
The delay of 26 months does not invaiidate the order and as stated by the
respondents, the confirmation order is issued for a batch of officials and
hence, some delay is quite reasonable. It is made clear in the order that
option regarding counting of service must be exercised within three months
by the ex-servicemen. The fact that the said order had the names of other
officials does not make the order invalid as far as the applicant is concerned,
in the matter of exercising his option, if he so des!red. As the option is to bf:
exercised within three months from the date of receipt of the order of
substahtive appointment, representations long after tHe date of eXpiry of the
prescribed limit are of no consequence. |t is obvious that the applicant failed
to exefcise his option within the stipu'lated period of three months. The
respondents had discharged the mandatory obligation on their part of
informing the applicant in writing under Rule 19 of the CCS (Pension) Rules,
1972, to exercise the option available to the appiicant. The responsibility for
the failure of the applicant cannot be shifted to the respondents, who have
~acted strictly in conformity with the relevant ‘rules and orders. The
resppndenfs are not empowered to reopen the matter and entertain the
option from ﬁhe applicant for counting past military service for pension after
m.ore than two decades. = The applicant had relied on the decision of the

Jabalpur Bench of this Tribunal in T.A. No. 95/1986. In the said T.A, there

L
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Was,.a failure on the part of the Controller of Defénce Accounts (Central

.Command), Meerut, to mention-the option availabie to the applicant therein.

As the instant' case is factually distingdishable from the said T.A, the o-rder of
the Jabalpur Bench is not applicable to the 'case on hand. |do not find any

reason fdr this Tribunal to interfere with the impugned orders.

8 Lackihg merit, the O.A is dismissed with no order as to costs.

/

(K. GEORGE JOSEPH)
ADMINISTRATIVE MEMBER

(Dated, the ! 7™ July, 2013)

- owr.



