CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH =

O.AN0.445/09

Monday this the 1# day of February 2010 .
CORAM: |

HON'BLE Mr.GEORGE PARACKEN, JUDICIAL MEMBER .
HON'BLE Mr.K.GEORGE JOSEPH, ADMINISTRATIVE MEIVIBER :

K.U.Gopinathan,

S/o.E.P.K Nair,

Postal Assistant (BCR),
Wadakkancherry HO. |

Residing at Kavunkaluchanathil House,

Erumapetty P.O., Thrissur ~680709. - '~ . - -_Applicant .

(By Advocate Mr.P.C Sebastian)
Versus

1. The Director of Postal Services,
Central Region, Kochi — 682 018.

- 2. The Senior Superintendent of Post Ofﬁces, .
- Thrissur Division, Thrissur — 680 001

3. Union of India represented by its Secretary, ,
Ministry of Communications, Department of Posts, -
New Delhi. ...Respondents

(By Advocate Mr.Sunil Jacob Jose, SCGSC)

This appllcatlon having been heard on 1# Feb vary 2010 Ihe Tribunal
on the same day delivered the following :- |

ORDER
- HON'BLE Mr GEORGE PARAOKEN JUDICIAL ME

The applicant is aggrieved by the Annexure At - Memo
No.F 1IM|scI4V06-07 dated 10.6.2008 cf the Dlsc1plmary Authonty |mposmg
the penalty of recovery of Rs.2001/, alleged to have falsély claimed by him |
in hIs capacity as SPM, Andathode, from his pay, in two instalments starting |
from June, 2008 and withholding of one increment for a period of 35
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2.

months without cumulative effect from the date of its fallrng due: and the

Annexure A-2 Memo No. STI7-41/2008 dated 30.12.2008 of the, Appetlate

Authority upholding the aforesard penalty order of . the Drsclphnary |

i »

Authority.

2.  The brief facts necessary for the drsposal of this case : The
respondents, according to them, have got an enqurry conducted about the |
expenditure incurred by the apphcant dunng the months ofj
January/February 2006 on account of cash conveyance Accordmg to;.f
them, it was revealed during the enquiry that taX|s and autos mentloned in.’

some of hns money receipts were not actually utmsed by the apphcant for

the purpose of conveyance 10 vouchers for a total amount of Rs 2001/-

were thus detected. In this regard, the respondents vide Annexure A3 ,;
letter dated 17.10.2006 have sought an explanatlon from the appllcant and' o
drrected him to deposit the said. amount within two weeks .The apphcant o
vide Annexure A-4 reply dated 28 10.2006 demed the aforesaid allegattons |

made against him. Thereafter, the apphcartt was tssued wrth the Annexure _

A-10 Memorandum dated 21 2.2008 proposmg to take actron agamst him

under Rule 16 of CCS (CCA) Rules, 1965. The statement of rmputattons of

misconduct/misbehaviour on which dlscrplmary actlon was. proposed to be,

taken against him are as under -

“ Sri.K.U.Gopinathan has been working as Sub‘Postmas_t;er,
Andathode Post Office with -effect from 5.1.20086. - The sald :
Sri.K.U.Gopinathan while one duty during the month of January
2006 and February 2006 attended to the conveyance of cash '
between Andathode Post Office and Chavakkad Post Office and.
between Andathode Post ‘Office & Kunnamkulam HPO. He
charged Rs.2001/- (Rs.Two Thousand, One only) towards cash,'
conveyance as Autorikshaw and Taxi - car hire fare for these -
journeys during the period from 30.1 .2006 to 25.2.2006 ahd‘
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3.

submitted the follomng ACG-17 money paid receipts. to
Kunnamkulam HPO in support of payment of the amount shown in -
the said ACG-17 Money paid réceipts to the drwers of Autonkshaw
& taxi car.

ACG.17 Money paid receipt dated 11.2.06 for Rs.280/-
ACG.17 Money paid receipt dated 16.2.06 for Rs.117/-
ACG.17 Money paid receipt dated 30.1.06 for Rs.280/- -
ACG.17 Money paid receipt dated 10.2.06 for Rs.117/-
ACG.17 Money paid receipt dated 8.2.06 for Rs.180/- . -
ACG.17 Money paid receipt dated 1.2.06 for Rs.170/- "
ACG.17 Money paid receipt dated 21.2.06 for Rs.180/-
ACG.17 Money paid receipt dated 20.2.086 for Rs.117/-
ACG.17 Money paid receipt dated 18.2.06 for Rs.280/-
ACG.17 Money paid receipt dated 25.2.06 for Rs.280/-

SN AONA

©

SSP Thrissur, while reviewing the NPC. bills of Andathode
Post Office for the months of Jan 06 and Feb 06 cbserved that
amount charged by the SPM Andathode for cash conveyance was

ata hlgher rate. So, the ASP (OD) was directed to ‘enquire into the.

genuineness of the claim. During the inquiry by ASP (OD) Thrissur,;
Sri.Shaher, driver of Autorikshaw No.KL8 S 6166 who had signed
ACG.17 Money paid receipts dated 11.2.06, 20.2.06, 18.2.06 &
21.2.06 for Rs.280/-, 117/, 280/~ & Rs.180/- respectively and
Sri.Mustaffa, driver of Taxi Car No.KL 10A 6797 who had signed
ACG.17 Money paid receipt dated 1.2.06 for Rs.170/-, in their
statements dated 15.9.08 before ASP(OD) Thrissur stated that no
such amounts as shown in the above said ACG.17 money paid
receipts were paid to them and that they had signed in the place
provided for the signature of the payee in the money paid receipts
as demanded by Sri.A.Sankaran,GDSMP, Andathode Post Office.
They further stated that at the time of taking their signatures in the
ACG.17 receipts, they were told by the above said GDSMP ‘that
their vehicles would be utilised afterwards, but never utilised for any
Post Office work thereafter. Sri.A.Sankaran, GDSMP, Andathode
PO in his statement dated 15.9.06 given before ASP(OD) Thrissur
admitted that signatures of the above said drivers in the said
ACG.17 money paid receipts were taken by him as instructed’ by
the said Sri.K.U.Gopinathan, SPM, Andathede: & amounts shown in
the said ACG.17 receipts were not paid to them towards Auto/Taxi
fare and also that their vehicles were not utilised for cash
. conveyance. Sri.Nowfal, Driver of Taxi Car No.KL 10 M 8057 who
had signed ACG.17 receipts dated 16.2.06 . and 30.1.06 for
Rs.117/- & Rs.280/- respectively, in his statement dated 15.9.06
before ASP(OD) Thrissur also confirmed that his Taxi car was not
utilised for Post office work -& the amount shown in the said
ACG.17 receipts were not paid to him. Vehicles with registration
numbers as shown in ACG.17 money paid receipts dated 10.2.08,
8.2.06 & 25.2.06 for Rs.117/- Rs.180/- and Rs.280/- respectively
were not traceable. Even though the ASP(OD), accompamed by
Sri.Sunil, the then IP, Guruvayur questloned Shri.K.U. Gopmathan
he refused to cooperate with the inquiry and also did not give any -
statement on the payment of auto/taxi fare for the said period when |
demanded by the ASP(OD). : ,
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4.

It is, therefore, imputed that Si.K.U, .Gopinathan n‘llade"

false claims of Autorikshaw & Taxi car fares for cash conveyance .

‘to the extent shown above by accounting the expendlture ulfhlch
were not actually incurred and thus failed, to ‘maintain absolute )
:ntegrity and devotion to duty contravening the provisions: contained

in Rule 3 (i) (i) & 3 {I) (ii) of CCS (CCA) Rules 1964 and:acted in'a :
manner unbecoming of a Government servant vuolatmg Rulel3(1) C
(m) ibid.” . '

3. The applicant, vide his Annexure A-4 reply demed the charges and .
justified the receipt of Rs.2001/- towards conveyance e)gpendture He has'
also requested the respondents to drop further proc e%dmgs m th|s matter

However, the Disciplinary Authonty, after consndenng h|s représentatlon\ |
lmposed the Annexure A-1 penalty The appllcant has made the Annexure.
A-12 appeal dated 26.7.2008 to the Appellate Authaority statmg that he was
not given any reasonable opportumty to defend his.case and to beruse the |

documents in spite of the specific request made by hlm The Appellate ;4
Authonty, vide Annexure A-2 memo, did not acoept hls contentron and: |
upheld the penalty imposed upon hlm by the Dlsclpllnary Authonty holdmg
that the quantum of punishment commensurate with the charges Wthh are

quite serious.

4.  The leamed counsel for the appllcant has challenged the aforesaid
lmpugned orders on the ground that the Dlsclpllnary Authonlly and the
Appellate Authority has failed to follow the pnnclples of natural jus tlce whlle
|mposmg the punishment and upholdmg the same. ln thls regard he has _
relied upon the 1udgment of the Apex Court in 0 K. Bharadwa| Vs lJmo .
of India and others (2002 SCC [L&S] 188) wherem it.has been[held that |f
the charges are factual and if they are denied by the dellnquent» employee :

an enquiry shall be conducted as it would be the minimum re_qulrement of



_ 5.
the principles of natural 1ust|ce and it cannot be drspensed wrth The said

judgment being very short is extracted as under -

“1.  Leave granted.

2. The High Court has recorded its opinion on two questrams

(i) that the. pumshment zmposrng stoppage of three increments; \mth :
cumulative effect is not a major penaity but a minor penalty, (m) in
the case of minor penaltres “it is not necessary to give opportunity
to the employee to give explanation and it is also not. necessa; to
hear him before awarding the penalty a detailed departmental
enquiry is also not contemplatmg in a case in which minof pen attv is
to be awarded. |

3. While we agree with the first proposition of the High Court
having regard to the rule position which expressly says ' that
“'mthholdrng increments of pay with or without cumuiative effect” is
a minor penalty, we find it not possrble to agreée with the second
proposmon Even in the case of a minor penalty an oppertunity has
to be given to the delinquent employee to have his say or to ﬁle his
explanation with réspect to the charges against him. Moreover, if
the charges are factual and if they are denied by the de!mq{uent
employee, an enquiry should also be cailed for. This is the
minimum requirement of the principle of natural justice and the said
requirement cannot be dispensed with.

4, Learned counsel for the respondent, however, says[that
though the second proposztron of the High Court may not be
correct, yet so far as this case is concerned it does not make any
difference for the reason that in this case, as a fact an opportt.mrty
was given to the appellant and that there has been adequate r
compliance with the principles of natural justice. But since the'High -

- Court has not considered the matter from the above angle that, Is on
merits the proper course in our opmron is-to remit the matter to the
High Court o consider whether in the light of the facts' and
circumstances of the case, an enquiry was called for and if called
for, was it held according to law and the principles of natural justrce
and to dispose of the matter according to law. The appeal is
allowed with the above directions. No costs.”

5. He has also relied upon the order of the co-ordinate Bench of thrs

- Tribunal in OA 721/02 — P.Premalatha Vs. The Chief Post Master -

General Kerala Circle, Trivandrum and others In the sard order also

the order of the Disciplinary Authority and Appellate Authorrty were set

aside. The operative part of the said order was as under :-
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6.

‘4. We heard both sides and perused the pleadings. The
applicant denied the charge against her in the written.statement.
The question whether the loss of Govemment money on account of
burglary at the Post Office was due to the negligence; on the partof
the appllcant could have been established by an enquiry; more so. .
in view of conflicting versions given by the apphcant ‘and the Sub
Post Master. The Hon'ble Supreme Coutt in, O.K.Bhardwaj "v.
Union of India and others reported in (2000):9 SCC 180 held that if
the charges are factual and if they are demed by the delingyent,
employee, an enqunry should also be. called’ for in,_casé 6f minor.
penalty and that this is the minimum requirement of the principle of
natural justice and the said requirement cannot be dtspensed with,
However, no such enquiry was held though thé imputations of
misconduct in this case were entirely factual' and. the app!lcant .
unambiguously denied the charge of misconduct. in view of the
law laid down by the Hon'ble Supreme Court in the aforesaid case,
the d:sclpllnary proceedings against the applicant were vitiated as -
no enquiry was held to establish the charge against her which was
entirely factual. In view of the gross procedural “ireguilarity; the
impugned orders of the disciplinary authority . and: the» appe!late ,
authority passed are liabie to be set aside. - :

5. Accordingly the orders of, the disciplinary and.appeliate
authority at A-1 and A-2 are set aside. +The= amount Afany,
recovered from the applicant’ consequent on the aforesa|d‘ orders’’ .,
will be refunded to her forthwith. The OA is. accordmgty allowed {‘
No costs.” '

6. The respondents in their reply has denied the contentions of the
applicant in challenging this OA. They have submitted that béfore the
applicant was directed to credit an amount of. Rs.2001/- being the amount ,'
shown as paid for cash conveyance, necessary enquiries w;ere made by
the Assistant Superintendent of Post Offices and it was found that the
applicant had not actually engaged the auto rickshaws for conveyance .of

cash and also had not paid cash to the auto drivers.

7. We have heard Shri.P.C.Sebastian for the applicant and Shri.Rajesh,
on behalf of Shri.Sunil Jacob Jose SCGSC for the respondents. | The
charges leveled against the applicant is, of course, quite serious. When

there was a dispute regarding the charges, under Rule 16 (1) (b) of CCS
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7.
(CCA) Rules, 1965 itself, the Dlsclptmary Authonty coutd have hetd an
enquiry in the manner laid down in Sub Rule (3) to (23) of Rute 14 The

sald rule is extracted below -

- “16 (1) (b) Holding an mqulry in the manner laid down in sub—
rules (3) to (23) of Rule 14, in every case in which the DlsctpkrTary

Authority is of the opinion that such i mqurry iS necessary. ‘

8. As held by the Apex Court in OKBhardwa; (supra) when the
charges are factual and when they are demed by the de!mquent damployee, _
the Dtsmplmary Authority ought to have conducted an. enqwrg‘( thereby
satisfying the principles of natural justice. A mere one s:ded enquiry -
behind the back of the applicant by some departmental officials vylll not be
sufficient to meet the principles of natural jUstice We, therefore, 'Lallow this
OA Consequently the Annexure A-1 proceedmgs of the. Dlsczplmary; ,_
Authority dated 10.6. 2008 and the order of the Appellate Authonty dated |

30.12.2008 are quashed and set asnde The amount of Rs. 2001}'- atready
recovered from the apphcant's pay shall be refunded to hlm forthwuth The
increments, if any, withheld so far from the apphcant's pay shatl also be j
refunded to him within a period of one month from the date of, recelpt of a, |

copy of this order. However, the respondents are at liberty td hold an
enquuy against the apphcant as envusaged in Sub Rule 1(b) of Rule 16 of
CCS (CCA) Rules, 1965, if so advised. There shall be no orlles as to
costs. |

(Dated this the 1% day of February 2010)

K.GEORGE JOSEPH GEORGE PARACKEN o

ADMINISTRATIVE MEMBER JUDICIAL M;EMBER '
asp | - | |




