CENTRAL ADMINISTRATIVE TRIBUNAL
' ERNAKULAM BENCH

DATE OF DECISION: 28.2.1990

PRESENT

HON'BLE MR.S.P.MUKERJI - VICE CHAIRMAN
AND

HON'BLE MR.A.Y.HARIDASAN = JUDICIAL MEMBER

ORIGINAL APPLICATION NO.444/89
| D.Kornalyose - Applicant
Versus

1« Union of India rep.
- by its Secretary,
Ministry of Railuways,
New Delhi.

2, Divisional Manager,
Railway Divisioen,
Southern Railuway,
Trivandrum - Respondents

N/s A Ramaprabhu &

CP Ravikumar - Counsel for applicant
Smt.Sumathi Dandapani - Counsel fPor respondents
CRDER

(Mr,A.V,Haridasan, Judicial Member)

The épplicant, a Sanifary Maistr§ of the
Trivandrum Central Railuay Station was taken ill
and vas raefarred by the Railway Medical Authorities
for treatment to the Medical College Héspital,
Trivandrﬁm, The Medical College authorities diagnosed the
ailmenfvas Bronchiectasis; gave treatmenéjggsged a
certificate of fitness certifying that he was fit ‘gq.
join duty on 31.3.1é89. @hen hs ;éporﬁed for duty

on 31.3.1989, the second respondent did not allouw
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him to join duty. Sorée filed a representation

before the second respondent on 20.4.1989, for

v hlloéing"ﬁim to join‘duty. As"the»raprssentatian was
ot disposed of, the applicant Piled 0.A.319/89

before this Tfibuhal_gn 12.6.1989. After hearing

~ this Tribunal .
both skdes,/disposed of the application directing

the second respondent to dispose of the representa-
tion made by the applicant on 20.4.1989 within a

month from that daté. Sinée © . the second respoﬁdant
did nopjdisposé of this representation within a period
of one mbnth, ah¢fésthe applicéntUEShat‘permitted

to rejoin the duty, he filed thié_application for a
direction to the seoond respondent to take the
applicant back to duty as.Sanitary Maistry with

éf?ect from 31.3.1989 and to ﬁéy him salary with

arrears ?ram 31.3.1983.

2. The application is réaisted by thes respondents.
It has been‘coétanded by the iesﬁondents in the reply
affidavit that the applicant is suffering from Tuber-
culosis, that fha C T scan conducted confirmed the
right lung Pathology, that he'refusad to attend hospital
for specialised examination, that ﬁe made hiﬁsélf scarce
é;ﬁm 1.6.1989, that the Diuisioﬁal Medical Officer

' and
revieved his case on 6.6.1989,/decided that he would
net be taken back duty unless he snught'éhest specia-

\ Lsince :
listy openiom, that/as Sanitary Maistry he has to
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mingle with co-uorkéré and also to move in the platform,
uﬁless he is cured of his disease, he would be a poten-
tial danger to the health of the‘co-uorkers and passen-
.gars,'that when the applibaqt appéared'be?orevthe Aésis-
tant Divisignal Medical Officer on 17;8.1989,,he was
issued with a certificaté thatbhe was likely to be
unéit to perfofm dutieé for 15 days, that as the
applicant'did not report after 19.9.1989 he;éould nmf
be sent for consultation to the épeciélist in §hest
daséase, épd thét,as the applicant is not fit to resume

duty, he is not entitled to the relief claimed.

. The applicant on 23rd Oct. 1989 filed an
affidavit stating that, thouéh he reported before the
Assistant Divisional Medical foiCer on 23f9.1989 as
directed by this Tribunal by ordéf éatéd,1s.9.1989,

the Assistant Divisional Medical Officer refused to
attend to him and abked‘him to gbahd report to Divisional
Medical Officer, Qho.alsuvdid not care to attend 'to the

_ M S ‘ B
applicant or to issue a certificate as to his fitness, and
’that thehapplicant was being uﬁnacessafily harassed

by the concerned.authorities: When tﬁe applicaﬁion
’came up Por hearing before us onl17.11.1989,'the_laafned
counsel for the applicéntvsubmitted_that the Professor
and.Head of Department of Cardio Thoracic Suigary,

Medical College, Trivandrum has issued a certificate

on 16.10.1989 stating that he is Pit to join duty, that
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he ig not suffering from Tuberculosis that the Railuway
Medical staff are pre judiced agéinst him, and that
there is no justifiéation in the respondents objecting
~td his rejoining ; the duty; After perusal of the
certif;cate of Pitness issuéd by Prof. Dr.G.Rajgsekharan
Nair, Pra?éssqr & Head aof the Department of Thoraﬁic
and_Cardiqvascuiar Surge;y, Nedical College Hbspital,
: the

Trivandrum issued on 16.10.1989 and/repcrt'issued by him
k#x&x&xg#XXxxkxxxxéxxx dated 17.10.1989 and‘hearing

the aréﬁment of the counsel on Qithér éidé, ve felt

that in the interesf of justicé a ?;fther reference
had to be maaa to Dr;R.Rajasakharan.Nair for examining
the applicant andvgivéng hisifindingébn

a) whether the applicant is suffering
from Tuberculosis,

b) whether he is Pit to join duty as
Sanitary Maistry, and

c) whether he will be a health hazard to
those to whom he may . come into con-
tact in discharging his official dutiss
as Sanitary Maistry, |

We directeé the applicant to_repﬁrt to Dr.R.Ra jasekharan
Nair dn 27.11.1989_énd’me also afdared that the respon-
dents also Qauld at liberty to be prasenﬁ aloﬁg with:
all necessary papérsvto Pacilitate medical exaﬁinatiun
of the appliéant by D:.R.Rajasekharan‘Nair. As directed
/by us, . . Dr.G.Rajasékharan Nair, ﬁrof. & Head of the
BDepartment of Thoracic and Cardiovascular Surgery,

Hospital,* -
Medical Collegef Trivandrum, examined the applicant
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on 27.11.1989€L///(f and furnished a report dated
1.12.1989 to this Tribunal. BRelsvant portion of the
raport runs as follows:

"I have examined Mr.Kornalyaose on 27.11.1989
and reviewed the investigation reports of my
department and also thévreports of investi-
gations and treatment ﬁhe patient had in the
Railway Hospital, Trivandrum, %~

It is seen that mr;Kornalyose was given
anti-tuberculous drugs from tha Railuay Hos=
pital, Trivandrum for over one and a half ysars
without any initial proof that he was suffering
from that disease. It is alsoc seen that no
proper evaluation by the concerned doctors was
done during the course of the treatmant,'HESpitev
that his general condition was deteriorating

"with the treatment. Moreover, these drugs can
produce serious cnmplioations.of nervous system,
liver ete. and I could not Pind any rationale
of continuing the anti TB drugs for such a long
time without any clinmnical or therapeutic proof
of tuberculesis. |

Investigations in our department showed
that he is su?ferihg from bronchiectasis of whole
afvright lung with secondary non specific bacte-
rial infection. He is not suffering from tuber-
culosis of the lung or there is any evidence of
old healed tuberculosis. |

He was treated conservatively and his
present general condition and pulmonary status

" are satisfactory. Hia‘Sputum'is free of any
microbial organisam. He is not at all a health
hazard to those to whom he may come into con-

tact while discharging his official duties.

Since the nature uP work of Sanitary
Maistry is having supervisory nature ( as I
unde~vstand from enquiry) and does not involve
any strenuous physical work, he is fit to rejoin
duty in the present post. ’

'His right lung is completely destroyad
due to inordinate delay in detection of the
lung patholegy and institutimg appropriate

%/’- - ,
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treatment, He is advised to have reqular
follou=ups in the thoracic surgery depart-
ment every three months to prevent further
deterioration. He may nesed surgery at a
later date for removal of the right:ilung

. to improve his functional status,"

4, After this report reached this Tribunal, the
“learned caunséllfor the respondents wanted to file é
statement regarding the certificété issued Ey‘Dr.R.
Rajasékharan Nair, Thé raqﬁest’having been'allqued

a staﬁpmeht‘uas filed by thé Medical Superintendent,
Southern Railuay, Trivandrum on behalf of tﬁe respon-
denﬁs'stating thét the'Railuay cannot act upon the
certific;te issued by Dr.R.Rajasekharan Nair that the
Railway can rely oﬁly on a certi?icate issugd by ‘a
T.B, Specialiét who -in terms of Rule 803(2) Note(i)
(a), (b) and () of Indiaanailuéy Medical Mangal
should have a sténding of at least sight years of
practice'méinly.confined to this special;ty or in the
case‘of Professors and Teachers of médicina uhq have
had speciél trainiﬁg or whb Eéve had a large practice,
e S0% of the total practice being on Tuberculosis
@ork and that it is not knoun uhether Dr.Nair has

had his standing as specified in the above rules.,

It is also averrad ih'the’statemaqt that Dr.Jayara j 7
was &eputed to bg present with Or.Nair to examine

the apblicant en 27.11.1989, that Qr.Jayaraj waited

till 3.45 pm on that date; that he did not see the

applicant being examined by DOr. Nair, and that it was
the applicant
difficult whether Dr.Nair had examined /on 27.11.89.
- T 10007/-
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_ﬂtlyxdf/at all, The applicant filed an affidavit
stating that he was examined by Dr.Nair at 4.00 pm

on 27.11.1989,

S. Ye have heard the argument of the counsel on
either side and have carefully perused the records

pfoduced.

6. A;though thé respondents have in the various
‘statments Filéd?ib;tbis.casa, sfrongly céntandad that
the éppliéané'is suffering from -fubercolosis cupiously
enough. in the record of treatment pertaining to the
~applicant proagced for oﬁr perusal by the learned
Railway coghseLl Ehérg is nothing to indiéate that

on clinical or‘pathological examination, the applicant
was found to.be suffering from tuberculosis. In one
letter dated 29.11.1989 uritten by the Medical Supe-
rintendent to the Medical Officer, Saﬁitorium-for

Chest Diseases, Trivandrum, it is seen stated as follous:

"It is understood that the above Railuay
-employee has been treated as an inpatient
in T.B.Hespital, Pulayanarkotta from
22,6.,68 to 12,7.88 as a case of Plural
thickening of Rt. lung with Tuberculosis
aetiology. Kindly advise the details of
diagnosis and treatment given to him
during the above period for my perusal
please," '

The fPile also contains a copy of a letter cd 15.8 .89
written by Medical Superintendent, Trivandrum to the
Head of Departmsnt, Department of Cardic Thoracic

' . cooB/"
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surgery, Medical Callege Hcspital,.Trivandrpm asking
for the details of the c;se regarding'the traatﬁent
of D.Kornalyose; This file also contains the case
sheat regarding Korﬁalyose,frbm 13.9.1989 to 28.5.89.
This also does not shoug that there was a finding that

v v
Shri Kornalyosg, the applicant was infected with T.B.

)

Case.sheets from July, 1988 onwards is seen in ‘the

. im S |
bundle, But fone of these records there is a finding
s 4 _— . ’
that the ailment of the applicant was puip@nary T.S.
VIn the case‘sheef dated 13.531988,r8putdm’tested for
AFB was found to bé negative. Thefe is evidepce to
shou that he was suffering Prom some ailment of the
| lung; But thare is absélutely nothing to show that
he uas‘suffézﬁ@1Pfom T.8, fhﬁugh it is éeeﬁ that he
was ﬁreated in the T.B.Hoépitai, Pulayanar Kotta for
sometime, It is admitted and it is evident from the
records that the Railuay autﬁarities themsslves had
refarfgd the aﬁpliﬁant for treatment to the Medical
College Hespital, Trivandrum., After treatment on
35.3;19ﬁ9 Dr.P.Balachandran Nair, Assistant Profe-
ssér, Departmenf of Thuracic.and Cardiovascular
Surgery,IMadical College Hospital, Trivandrum, issued
- a certi?iéate of fitness to the applicant. A caopy of
A thishia availabie at Annsxuredl; The certificate runs
as follows: -

" This is to certify éhatlﬂr.Kornalyone,

48 years, is suffering from Bronchiecto-
asis Right Lung with consolidation of
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lung. He is advised to undergo con-
servative treatment. He is fPully fit
to join back for duty. Further inves=-

- tigations like Bronchagram is planned
only after a fully course of conserva-
tive treatment,"

When the'applicant reported for duty'uith this carti-
_ficate, ge was aot allowed to joim duty on the ground'
that he has not recovsred from his illness, and that

he was suffering from contagﬁous disease. It uaé thén‘that
the applicant filad 0.A,319/89 before this Tribunal.
Though_this apﬁlication:uas filed, before expiry of

six monthslfrom the date 6n uhich the applicant madé
his raprésantation, this Tribunal disposedof this
application directing the respnndenté to comside;

ahd dispoée of his representation uithiﬁ a periéd of
one month from the date of the order, i.s.12.6.1889.
The respondenté did not’diepoge of this application.

| -

uithin the time specified in the order of this Tribunal,
neither did they approach the Tribunal for sxtension

of tiﬁa. It was in this background ﬁhat the presenﬁ
application was filed by the applicént. Or.G.Raja~-
sekharan Nair, brﬁ?essor and Hsad of the Depart@ent

vof Thoracic and Cardiovascular Surgeyy, Nadicél Co;lega
Hospital, Trivandfum had in his report dated 17.10.1989
given a'history of the case relatﬁggvto the applicant.
Aécordingvﬁo this report ﬁhere_uas no malignancy or
évidence of active or healedvT,B. »In his certificate

‘dated 16.10.1989, Prof. Dr.G.Rajasekharan Nair has

nlz//////f“‘* | . ’;?10/"
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certified that the applicant was Pit to résume duty.
Inspite af this thé respondent did not téke back tge
appiicant for duty.  It was then that we difed$ad
Dr.G.Ra jasekharan Nair to examine the applicant once
again and to clear curidaubt fegarding the three poiqts
‘mentioned .in our order dated 17.11.1988. Tha applicant

has been examined by Or.Nair on 27.11.1989 as directed

by us and he in his report = "7 . the relsvant part of
s o has opined
which is extracted .- . - (Supra)/that the applicant

is_nqt suffering from T.B.-of tﬁe lung, tﬁat there is

no evidence of healed f.B., that his sputum is free

fraom any microbial‘organism3‘tbat he’is not at all

-a health hazérd'ta‘thosevmﬁom he may come into contact
while discharging his official duties, and that he is
fit_to'rejain duty‘in'the post of Sanitary Maistry.

.The Medical Superintendent, Southarmiﬁailuay; Trivapdrum
‘who isbnot»a specialist in chést disease had théagdacity.
to attack thélfinding of Dr.G.Rajasekharan Nair, PfafEssor
& Head of Cardioc Thoracic Surgery, Meéica1‘Collega
Haspital, Trivandrum, and also to state that it is
"doubtfui wvhether Df.G.RajasekharanvNair had examined
tﬁevapplicant on 27.11.1989 at all in his statement
dated 8.12,1889. .Dr.Rajasekharan Nair is the Head of
Depaptment of Thoracic and,Cardiovascular Sﬁrgery,
Medical qulege Hnspital,.Trivandrum;uhich is one of

the few rafe:alrhospitals in the 3tate of Kerala to
which the respondents themselves had referred the
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applicant for examination and treatment. We are
satisfied ﬁhat itzis perfectly sdfe to depend on

the qpinibn of DOr.Rajasekharan Nair, and that the
applicant is not sufferingvfrnm T.B, and that there
ié_no evidence of‘his haviné suffered pulmonary

T.B in the recent'past. The aftack‘made by the res-
pondénts im the statement of the Medical Suparintendent
dt.8.12.1989 on the credibility and compe tency of the
ce:tificate of Dr.Rajasekharan Nair has onl& to be
diéﬁardgd with due‘cnntémbt<‘1t is régﬁﬂtable'that
the Medical Superintandent has %todped.'déun to ‘ﬁhis
ievel to ﬁast:aSprsibnss on a véfy_senior man in

the medical_préfession as_Dr.G.hajasekharan Nair.
Froh the circumstances af the case we are convinced
that the respondents are ..bant rub‘cn' harassing_ the
applicant and that alone uas the reason ﬁﬁyvhe-uas
not put.babk to duty when he repo:ted for duty on
31.3.1989 with Annexure-I certificate of Pitness.

The learned counsel for the respondeﬁts invited our
gtﬁention to ﬁﬁa order af the}Central‘Administratiwe
Tribunal Hyderabad Bench in A,Sankara Reddy Vs.Chief
Medical Officer, S.C, Rly, & Others feported in II
(1989) ATLT(CAT)298 wherein it uaé observed as follows:

"The private Doctors state that Mitral
Stenosis will not bar him from active
life. It would appear to us that the
applitant being fit Por active life by
itself would not be sufficient for
lengagément in the Railyays if the
competent medical officer of the Railuays
finds that he is not fit."

Basin (i;//’//”’*
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Basing on this bbsafvation, the learned counsel sub@itied
that unlaess the Railuay Doctor certifies that, a persoé

| o join
is fit, he cannot be .allsuwed to/ duty in the Réiluays.
The obsarvation in the ruiing'citéd has absolutely no bear-
ing. to the Pacts of this case at all, That was a 6ase
in which the»Railuays refused. to appoint the applicant
as Artisan, sincevhe was found not fit as he was
‘sufféﬁ®g~from.“mitral stenosis", Though somé pfivate ’
doctors opinéd thaf mitral stenosis ﬁu!ﬁﬁt stand in
‘the uay ofﬂfhe applicant being émployed, the Railuay
~ declined to appaint_him, sincé-ha was not found Fitv
for B8-1 category. It Uas iniphese‘circumétances thét
thé Tribunal observed that theAapﬁlicant beingkfit for
.normal iife aldﬁe would not be sufficient for engagement
' in Railuway if thefcqmpéfémt. Medical OfPicer of Railuays
| In |
found him not fit, Lﬁha case before us, the applicant
ﬁés;bééﬁ'sbrving Railuay for many ysars. He was on
: |

medical leave amd wanted to fejoin duty after medical
leave. If the applicant was Pit for duty, the Railuay
éhould have permitted him tb join-duty withbut delay.
The pfovisioh regarding fit-certificata is contéined
"Indian Railway Medical ﬁanual.at Rule 540, it ruﬁs as
follous': . . . | -

"Fit Certificates~(1) A Railuay employse
who has been on leave on medical certi-
ficate shall not be permitted to resume
duty till he has produced a Pit certifi-
cate or a duty certificate in the pres-
cribed form from’ ths éombetemt:ﬁail@éy"
doctor. . '

B
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(2) When a Railuay employee, who has

been under the treatment of the autho-
rized medical attendant and in uhose
favour a sick or a charge of air or
recuperation certificate has been issued,
is after examination found fit to resums
duty, the competent Railway doctor will )
issue the necessary‘Fit certificate in
the prescribed form as given in Anne-
xure=-VIII, | |

(3)WUhere a Railway employee remained on

" leave on medical grounds, upto and inclu-
ding 3 days duration and reﬁorted back
for duty with a fitness certificate from
a private medical practitioner, he may be
allowed to join duty without obtaining a
fitness certificate from the Railuway Medi-
cal Officer subject to the condition that
the employee furnished a declaration‘that
he had not suffered during this periéd

- Prom any eye disease. In cases where the
'dutation of the sickness is of more than
3 dajis, the Railuay employee should be put
back to duty within 24 hours on his produ-
cing a fitness certificaté from a private
medical practitioner, provided he is found
fit also by the competent Railuay Medical
Officer. Houever, in case there is any -
delay beyond 24 hours in obtaining a Pitness
certificate from the competent Railway Medi-
cal Officer, the employee concerned will be
deemed to have been put back to ddty within
24 hours of his producing the medical certi-
ficate Prom the private medical officer.”

In this case, the applicant reported for duty with the
Annexure-I fitness certificate. He was not allowed to
. join duty and was also not éxamihed_and'issuad with a
certificate of fitness or unfitness by the Railway

Medical OFficer. As per the rule qudﬁad'abdve, if the

ceold/=
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emp;ayse had produced a fitness certificate from ;
private medical officer, he should bs Qeaméd te have
pﬁt back to duty within 24 hours of his producing of
@edical certificats., If there is any delay bsyond 24
hours in obtaining the Pitnass certificate from the
competéné medical efficer, the employse concerned will
bs deemed tﬁ have baem.pﬁt back to»du#; within 24 hours.,
In this case Annexure—A1'?itness ceéti?icate was iésuad~

by the Assistanf Professor of Thoracic Surgery, Medical
College Hospital, Trivandrum who cannot be said to be

.a pr;vate medieal.pfficer bscausae the applicént went to

. the Medical College Hospital‘far traaimént as directed

by the Railuay Medical authorities., It was impfaper on
'tha part of ths.Railway medicallauthoritie,s_ to hava
requgd to act upan_the Annexurs=-A1 certificate issued
by‘the Assistant Professor of Thoracic Surgery since
they themsslves have ra?erred_the applicant for traétment
to him.' The action of the Assistant ﬂedical Suparinténdent
diractiné the applicant tayraport to the quical Suparin-
tendsnt and thai of the Medical Supserintendent not cafing
to examine the appliﬁant and issue’ a csrtificate.oﬂ.
Pitneés or give.tréatmant, if required,vshau that the
respondents were bent upon harassing the applicant.
The concern axpfessed by the Medical Superintendent in

the statement that the applicant if allouwed to rejain

duty as a Sanitary Maistry would be hazardous to the

A —" |
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hsalth of people with whom he might come into contact
does not to our mind appaar'to be a bgnafide concern.

On a careful consideration of the facts and circumstances

of this cass, we are convinced that the fefusal of the

respondents to allow the applicant te rajoin duty on

31.3.1989 is unjustified.

7. In the conspectus of facts and circumsﬁaﬁces,

ve allow the application énd direct tha séband respendent
to'téke'back the applicant to dutyvfarthwith and to pay
him his Pull-salary from 1.%§?§89 onwards, deeming that
he had joined duty on 1.4;1989. There will be no order

as to costs,

b

: %ﬁoq
(A.V.HARIDASAN) (S .P.MUKERJI)
JUDICIAL MEMBER VICE CHAIRMAN

28-2-1990 K



