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o CENTRAL ADMINISTRATIVE TRIBUNAL
/ ERNAKULAN BENCH
0O.A No. 619/05, O.A. No. 640/05 O A No.641/05
- O.A.No. 645/05, O.A.No. 665/05_ O.A.No. 232/06 -
Q.A.No. 442/2006, O.A. No. 551/2006 &
RA.No.21/05 in OA 824/2000

Friday this the 22nd day of December, 2006
- CORAM

HON'BLE MRS. SATHI NAIR, WCE CHAIRVAN
MONBLE MR. GECRGE PARACKEN, JUDICIAL MEMBER

- 0.A.619/05:

V_ 1~ Sheela Kurien, aged 37 years, .
: Wio M.K.Joy, ManavalanHouse,
Karayamparambu,Kurumassry»PO.

2 Lekha P.A. aged 36 eyars -
- W/o Jose A.P. . \
Edakkaravayalil Airapuram, . :
Perumbavoor, | ~ ...Applicants

(By Advocate Mr. P.Ramakrishnan)
Vo

1 Union of India, represented by
+ Secretary to Government,
Ministry of External Affairs,
New Delhi-110 001.

"2 The Joint Secretary & Chief Passport'Ofﬁcer,‘
Ministry of External Affairs, -
New Delhi.

3 The Passport Officer, Regional Passport Ofﬁce,
- Cochin. ' - .

4 The Passport Officer, Regional Passport Office,
Thiruvananthapuram.

5 A.P.Sudheer, aged 36 years, S/o Lakshmanan, .
- Peon, Passport Office,Calicut residing at Ayanikathu
Pér_ambath,' Malaparambu PO, Caligut 5. o




™~ (By Advocate Mr.N.Nagaresh)

6 GKSanthosh, aged 34 years S/o T.A.Gopalakrishnan
e A - Peon, Passport Office, Calicut, residngat .
~w# Gopal, Near Puthur Temple,Puthanangadi PO ™~
. Calicut.21. | | -...Respondents

(By Advocate Mr. TPM Ibrahim Khan, SCGSC for R.1to4 |
- Mr.TC Govindaswamy for R.5&6) _ -

0.A.640/2005;

1 Kunjumon M.T. Aged 38 years
- S/o M.J.Thomas, residing at
- Karayamparambu, Karukutty PO
Emakulam.

2 Rekha K. Nair, aged 37 eyars
- W/o Dileepkumar TV ,
Pulluvelikkal House - ‘ .
Thazhappu,Challka. ...Applicants

(By Advocate Mr.S.Radhakrishnan)
RV |

1 Union of India, represented by
- Secretary to Government,
| Ministry of External Affairs,
- New Delhi-110 001, '

2 The Joint Secretar_y_& Chief Passport Officer,
~ Ministry of External Affairs, o
New Delhi,

3 The Passport Officer, Regional Passport Office,
* Cochin.

4 The Pass_portOfﬁcér_, Regional Passport Office,
Thiruvananthapuram. |

(By Agvocate'Mr.'TPM Ibrahim Khan, SCGSC)

OA 641/2005:

Hila Henry, aged 38 years,

W/o George T.S.

Ex.Casual Labour

Passport Department,

residing at Thayyil House,

Janata Road, Palarivattom |

Kochi.25. B . ...Applicant

®.
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"1 Union of India, represented by
~ Secretary to Govemnment,
Ministry of External Affairs,
New Delhi. '

-2 - The Joint Secretary & Chief Passport Officer,
Ministry of External Affairs, :
New Delhi.

3 The Passport Ofﬁcer, Regional Passport Office,
Cochin.

4 The Passport Officer, Regional Passport Office,
Kozhikode. \ '

(By Advocate Mr.S.Abhilash, ACGSC)

- 0.A.645/2005:

1 A.P.Sudheer, aged 36 eyars
S/o Lakshmanan, Peon, Passport office,
Calicut residing at Ayanikathy Parambathu, -
Malapramabu PO,Calicut. : |

2 G.K.Santhosh, aged 34 years
S/o late T.A.Gopalakrishnan, Peon,
Passport Office, Calicut
residing at Gopal, Near Puthur Temple, ,
Puthanagadi PO, Calicut.21. . - ..Applicants = -

(By Advocate Mr. T.C.Govindaswarny)
v

1 Union of india, represented by
-Secretary to the Government of India,
Ministry of External Affairs, o
New Defhi.

2 The Deputy Secretary (PV)
Government of India, Ministry of
External Affairs, New Delhi.

3 The Passport Officer,
Government of india, ,
Ministry of Extemnal Affairs,
Kozhikede.

I Q.Rajesh, aged 32 years

~.
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S/o C. Ramachandran Ex Casual labourer,
Passport office, Ko;.hlkode residign at
Chirakkal House Edacheri Meethal Paramba,
Chevaramba!am PC, Kozhlkode 17.

5 ,Anoop Babu K, aged 32 years
Slo K. Sahadevan Ex Casual
labourer, F’assport Office, Kozhikode
- residing at Sangeeth, II/599 Eranhipalam
Kozhikode. 6 :

6 K.P.Bindu, aged 31 years
W/o Sreesh Ex-Casual l'abourer
Passport Ofﬁce Kozhikode, :
residing at Shanthn Near, Muttappnkavu
’ Kozhlkode 6

7 Sheeja T.aged 31 years\
| D/o C. Raman Ex Casual labourer,
Passport office, Kozhlkode residing at
Narayana Vxhar Edakkad
B .West HIH Kozhlkode 5.

- ;.v..;;....Respondents

', | (By Advocatee Mr TPM lbrahlm Khan SCGSC for R.1to3) .
Mr. Shaﬁk MA For R.4- 7) _

OA 665/2005

| Shallaja K.P., Aged 37 years |

W/o P.V.Sethunat, S

residing at Puthenparambll House, o
Eraynlkadavu Kottayam.1. | ....Applicant

(By onocate Mr.S.Radhaknsnnan)
V.

1 Umon of lndsa represented by
Secretary to Government

. - Mmastry of External Aﬁaws

g S New Delhl 110 001 |

g 2 The Joint Secretary & Chief Passport Officer,

Ministry of External Affairs,

New Delhi. ‘

3  The Passport Oﬁicer Reg:onal Passport Ofﬁce
Cochin. - |

~_4 The Passport Offcer Reg:onal Passport Ofﬁce
“ Tnvandrum

Y uf*‘m
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(By Advocate Mr. T.P.M lbrahim Khan, SCGSC)
 O.A. 23272006
Hila Henry,

- W/o George T.S, aged 38 years
- Ex.Casual Labourer =
= Passport Office, Kozhikode
- residing at Theyyil House,
Janatha Road, Palarivattom
Kochi.25, - o ...Applicant

(By Advocate Mr.N.Nagaresh)
EERERY)

1 Union of India, represented by
Secretary to the Government,
Ministry of External Affairs,

~ New Delhi.

2 The Joint Secretary & Chief Passport Officer,
- Ministry of External Affairs,
New Delhi.

3 The Regional Passport Officer, Regional Passport Office,
- Cochin. ST

4 The Regional Passport Officer, Regional Passport Office,
Kozhikode. ‘ - ....Respondents

(By Advocate Mr.TPM Ibrahim Khan, SCGSC)

0.A.442/2006:

1 Kunjumon M.T S/o M.J. Thomas,
residing at Karayamparambu,
Ka_rukutgy PO, Emakulam. -

2 Rekha K.Nair W/o Dileep Kumar T.S.
' Pulluvelickal House, Thazhuppu,
Parayakad PO, Cherthala, -
Alleppey District.

3 Shailaja K.P. W/o P.V.Sethunath,
residing at Puthenparambil House,
Erayilkadavu, Kottayam-686 001. ....App!icants

(By Advocate Mr. S.Rachakrishnan)

-~
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1 Union of India, represented by the
Secretary, Ministry of External Affairs,
New Delhi-110 001. o

2 The Joint Sécretary and Chief Passport officer,

Ministry of External Affairs,
New Delhi.

3 The Passport Officer, Regional Passport Office,
Cochin.

4 The Passport Officer, Regional Passport Officer
Thiruvananthapuram.

- (By Advocate Mr. P.AAziz, ACGSC)
O.A. 551/2006;

1 Udayaraj Janardanan, aged 37 years
S/o V.K.Janardanan,
- Previously Casual labourer, Passport office,
- Kozhikode residing at Ushanira, 292241,
Pipeline Road, PO Kuthiravattom
Kozhikode.18.

2 K.Anikumar aged 36 years _
S/o Raghavan, previously Casual labourer
Passpart office, '
| Kozhikode residing at Dwaraka,
|  Kariyeri, Mokavur Po o
P . ranhikkal, Kozhikode.673 303, .....Applicants

(By Advocate Mr. Shafik M.A.)
oy |

L -1 Union of India, represented by
B . Secretary to the Government,
: Ministry of External Affairs,
New Delhi. .

2 The Chief Passpart Officers Joint Secretary (CPV)
Ministry of External Affairs, :
New Delhi.

3 The Passport Officer, S - '
Passport Office, Kozhikode. , ....Respondents

Trep (By Advocate Mr.George Joseph, ACGSC)

e

e,
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. RA.21/2005in OA 824/2000:

Hila Henry,

W/o George T.S

Ex.Casual Labourer

Passport Office, Kozhikode
- residing at Theyyal House,

Janatha Road, Palanvattom

Kochi.25. - ..Review Appliban’t
(By Advocate Mr.N.Nagaresh)

V.

1 Union of India, represented by. -
' Secretary to the Government,
Ministry of External Affairs,
- New Delhi.

2 The Jaint Secretary & Chief Passport Officer,
\ - Ministry of External Affairs,
New Delhi.

3 Passport Officer,
Regional Passport Office,

Kozhlkode | ....Res'po@n.dents'
(By Advocate Mr.C.M. Nazar ACGSC) | |

These applications havmg been finally heard jointly on 20.11. 2006 the
Tribunal on 22-12.2006 delivered the foliowmg

ORDER

 Hon'ble Mr. George Paracken, deieial M@mb@r

' OAs 619/05 640/05 641/05 645/05&665/05 The apphcants in these

O.As are aggrieved by the Circular NO.V.IV/579/1/2003 dated 16.8.2005
-issued by the Ministry of External Affairs,Government'of India ifegarding
combined departmental exaﬁwihation for educétiona!ly qua!iﬁed 'regular
- Group 'D' employees and casual workers in the Central Passport

Organization. The said cnrcular reads as under:;

LN

“The competent authority has accorded approval to
~ hold a Comblned departmental examination for -
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consideration of all educationally qualified regular Group
‘D' employees and Casual Workers in the Central
Passport Organization against the existing vacancies at
the level of Lower Division Clerks in the organization on
Sunday, the 4" Sentember, 2005 at all Passport Offices.

2 All regular Group ‘D' employees and Casual
Woarkers who have passed matriculation examination or
above are eligible to appear in this examination.
Applications in the enclosed format should reach the

- undersigned latest by 19.08.2005, duly forwarded by the
concermned Passport Officer.  All Passport Offices should
satisfy themselves about the authenticity of the
certificates given by the candidates for educational
qualifications, category (Gen/SC/ST) and date of birth
before forwarding them to the Ministry along with the
applications. The certificates should be duly attested by
the concemned Passport officer.

PRSI WIS

3 The scheme and Syllabus of the Examination are
‘enclosed herewith. Question papers and necessary
instructions will be sent to the Passport Offices in due
course.” ,

- OA 232/086 & 442/08: The applicants in these O.As are aggrieved by the
‘:’ '~ Circular No, V. IV/578/3/2006 dated 17.3.2006 issued by the Government of
India, Ministry of External Affairs regarding departmental competitive

examination for educationally qualified casual workers who have been

working in the Central Passport Organization as on 1.1.2006. Thé said

circular reads as under:

- “The Competent Authority has accorded approval to

- hod a Departmental Competitive  examination for
- consideration of all educationally qualified Casual Workers
i | who have been working in the Ceniral Passport
- Organization as on 1.1.2006 against the existing
‘vacancies at the level of Lower Division Clerks in the
Organization on Sunday, the 16" April, 2006. A list of
centers where the Examination will be held and the

Passport offices covered by each centers are indicted in
the attached Annexure.'A’,

2 All Casual Workers who have passed matriculation
examination or above are eligible to appear in this
examination. Applications in the enclosed format should

- reach the undersigned latest by 28" March, 2006, duly
. forwarded by the concerned Passport officer. All Passport
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Offices should satisfy themselves about the authentrcaty of
the certificates given by the candidates for educational -
Qualifications, ca ategory (Gen/SC/ST) and date of birth ..
before forwardmg hem tot he Ministry along with - the -
‘applications. The certificate should be duly attested by -
the concemed Passport Officer, . ‘

3 The scheme and svilabus of the exammatlon are
enclosed herewith. Question papers and necessary

instructions will be sent to the Passport offices in due
course.” - ‘

QA 551/06 The appncants have field this OA not agalnst any particular

“order but they are aggrieved by the refusal of the respondents to perrmt

them to compete :n the examination cenducted for the casual !abourers for |

regular appaintment.

RA 21/05 in QA 824/2000: The Rewew Apphcant herein is the appncant in

OA 641/05 and 232/06 also. The apphcant sought to rewew the order5
passed way back on 18.10.2001 with a Mlscellaneous Apphcahon 1 209/05 |

for condonation of delay

Brief bacquound of the app!icants:

OA. 619/05: - First and second applicants in OA 619/05 were. mmaﬂy; .

engaged as casual labourers in the Regional Passport Ofﬁce Cochin

were transferred to the Regional Passport Off ice, Tnvndrum (Respcndent

No.4) in Apnl 1996 and worked there ti|f 31.7.97. They were agam re-_'
engaged in the Office of the Regional Passport Ofﬁce at Cochm from

4.8.97 till they were drsengaged with effect from 7.4.98 Though the

applicant No.1 was re—engaged in the Office of the Regional Passport

pregnancy. The second apphcant was again re-engaged from 9.2. 2000 to

6.11.2000. Later on on the orders of this Tnbunal in OA 671/01 dated

\

- —
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9.8.2002 and OA 3961‘2000 deled 30.11. 2000 reepectlvely both the

| | epolrcante were granted temporery etetue with e‘l’”ect from 1.8. 1993 Therr,{

representetlons for fur‘her re~engagement as causal labourers are vet to be

disposed of by the respondents. Meanwhlle the respondents issued the

aforesald circular dated 1682005 The applicants were demed the,. .

only to those in servlce Hence they have fled this OA.

| prescrlbecl apollcatron form on the ground that the examination was llmlted ;

. OA 640/05 Both the appllcants in OA 640/05 were ongmally recrurted.'_ .'

throuoh Employment exchange as causal labourers Clerks m the Reglonal-r_-! |

_l‘-”assport Ofﬁce Cochm and have commenced eemce from Apnl end May .
o _1992 respectlvely They were transferred tot he Reglonal Passport Ofﬁce “
- Trivandrum in August 1996 and worked there tilh 31.7. 97 Agam there ”

were reengaged in the Reglonal Passport Oﬁ"ce Cochsn from 4897 to .

Trlbunal in OA 671/01 both of them were grarlted temporery etetus Wlth

'7498 The first applscant was thereafter re-enoaged m the Regtonal '

| Passport ofl‘ ice, Tnvandrum from tl 8.98 tlll 8. 9 09, By the duectlon of th:s g |

B eftect from 1.9.93. They heve also ﬁled thre OA on the demal ot the 'jv

Reeportdents to eupply them the preecrlbed eppllcatlon torm for the test

Wthh was to loe conducted in telms of the Cl?’CUlul’ oated 16.8. 05 )

OA 641/05 & OA 232/06 Tho appllcant in both OA 641/05 and OA 232/08

is the eeme pereon Ae stated in OA 641/05, she was lmtlally engaoed as

a caeual lebourer in the off ice of the Reglonal Peeepon Ol‘ﬁce Cochin

from 2’l 4.92 to 8.1 95on bemg sponsored by the Employment exchange

- She was re-engaged cn 1.9, 99 at the Regional Peseport O‘tﬁce Kozhrkocle

She submltted an appllcatlon for maternity leave on 3: 1. 20@0 and when
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other six have filed OA 793/93 seekmg regulanzatron of therr service and

the same was drsposed of vide order dated 6.9.93 wrth the drrectrons to

prepare a -seniority list of the casual !abourers and to regulanze them in

accordance with rules. Thereafter, the respondents prepared the Semonty

Lrst of Casual Labourers as on 6.12.03 and the applrcant s name appeared:-‘\f‘f-"_'.'_:_" "_‘:"

o at Sl No144 ‘She had challenged the actlon of. the respondents in not'

permitting her to rejom duty after her Maternity leave vide OA 824/02 WhICh _

was disposed of on 16.1.2001 (A1) with the dlrectron to the respondents o

only to grant her temporary status as she had worked for 206 days in a

pericd of one year prior to 10.9.93 or between 10993 and 612 3.

Accordingly she was granted temporary status with effect from 1.9.93. She

was also denied access to the Circular dated 16.8. 2005 and therefore she -

has approached thrs Tribunal with this OA. In OA 232/06 her submission

is that the exclusron of temporary status attained casual !abourers nke the

the circular dated 16. 8 05 to the post of LDC is arbrtrary and discriminatory.
OA 645/05 The first applicant in OA 645/05 was initially engaged as a

causal iabour in the Reglonal Passport Office, Kozhikode, Later she was =
"reguianzed as a Peon. The second applicant 1omed as causl labour on
10.6.91 and he was regulanzed as a Peon with effect from 12.4. 2000 ‘

They are aggneved by the Circular dated 1 6.8.2005 because the casual -

- workers have also made eligible to appear in the limited departmental

examination meant for them for Promotion to the post of LDCs.
OA 665/05: The applicant in OA 665/05 was -on‘ginalfy engaged as a

Casual Labour in the Regional Passport Office, Cochin with effect from

"'\ 24.4.92. She was recruited through the Employment Exchange. She was

"
—

~
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transferred to the Regional Passport Office, Trivandurm in August, 1996

“and worked there till 31.7.97. She was again r‘e-engagéd as a casual

labour in the Regic_mai Passport Office, Cochin with effect from 4.8.97 till
7.4.98. In terms of the directions of this Tribunal in OA 671/01 she was
gran%ed_tempora_ry status‘ with effect from 1.9.93. She also also denied

access tof he,Cirbular dated 16.8.05 which fprompted her to file this OA.

OA 442/08: There are three appiibants in OA 442/06. They were initially

engaged in the Regional Passport office, Cochin from 20.4.92, 14.5.92 and

24.4.92 respectively.. They were dis~engag@d on 1.8 96 and deployed at
Regaona! Passport Office, Trivandrum The applicants were again relieved

from the Regional passport Office from 31.7.97 and re-depioyed in

| Regional Paésport Office, Cochin. In both the offices the applicants were

drawing 1/30" ofGroup 'C' wages as they were performing the duties of
Clerks. When they were re—deployed in the Reg!onaf Passport Office,
Coohm from31.7.97 there were no vacancies in Group 'C' and they were

offered Group 'D' post and worked as Casual Labourers from 4.'8.9;7 .

onwards. ~ They had earlier approached this Tribunal vide OA 671/01 with .

~the prayer to grant them the benefit of Casual Labourers (Grant of

Temporary Si‘atus and Regulanzaticm) Scheme 1993 of the Government of
India. in terms of the dlrecttofns of this Tribunal in the said OA, they were
granted temporary status with effect from 1.9.93 Finally, all the
applicants were disengé}‘ged from 'January, 2000 on the grgund that the
work allotted to them was comb!ete. They are aggrieved by the Circular -
dated 17.3.2006 by which the Departméntal Cempetitive Examination for

educationally qualified casual workers in the Central Passport Organization

A against the existing vacancies of Lower Division Clerks has been restricted
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to only those who Were working in the Organrzatron as on 1.1.2006.

OA 951/06: The applicants in OA 551/06 were initially appointed as a

f casual labourers in the Regional Passport Office, Kozhikode (R. 3) wef

6 12.92 on being sponsored by the Employment Exchange They have
worked for a total period of 1 year and 54 days . When they were about to

be disengaged, they approached this Tnbunai vide OA 2233/93 whrch was

disposed of later with the direction to the respondents to prepare a semonty

lrst and to engage them in accordance with the seniority list, On the basrs

-of the interim stay granted to them in the sard OA they contmued till 6. 12 93
and later they were drsengaged after the OA was disposed or’ They were

-nerther regulanzed nor granted temporary status in  spite of their

representations. They were also nct permitted to appear in the

: V'departmental test proposed to be heid i in terms of Crrcular dated 16 8. 2005

2 Though in all these O.As the mam impugned orders are the‘_

'» Crrculars of the Government of lndra Mrmstry of External Affairs dated :

16 8 2005 and 17.3. 2006 whrch are extracted in full earlier in thrs order the -

reasons for rhe challenge are different. By the Circular dated 16.8.2005

- the respondents have invited apolrcatrons to fill up the existing vacancies in

the level of Lower Drvrsron Clerks in the Passport Office from all
educationally qualifi ed regular Group ‘D' employees and Casual workers

and to hold the combined ‘departmental exammatron on Sunday 4*

September 2005 The Iasr date of submrttmg the application waS'

'19.8.2005 The sard circular was superseded by the Circular dated

.

17.3.2006 by which applications were mvrted from educationally qualified
casual workers alone working in the Centrat Passport Organization as on

112006 to appear in a departmental competitive examination for
N /
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apporntrnent at the levei of Lower Division Cierke agemet the exretmg

vacancres on Sunday the 16" Apnl 2006 The last date for recerpt of the

: applrcatron Was 28.3.2006

3 All the apphcante in O.As 619/05, 640/05 641/05 ,232/06 and

665/05 have een/ed wrth the Regional Paespon Offces in Emakulam

‘_ Trlvandrum and Kozhrkode for cfrfferent penode from 1 992. None of tnem
- are on the roHs of tnese organrzanons as on the date of issue of the'. - -.
- circulars dated 16.8. 2005 and 17.3.2006. Tne apphcante in these O.As |
were not eggr eved by the Crrcuiar dated 1682005 as such Therr”.'v

grievance was that the respondents have neither eupphed them wrth the

prescnbed appfrcatron forms nor accepted therr epp!rcetron in the_f’ ,

preecnbed format on the groqnd that examination was frmrted only to those |

in service, though there was no such strpu!atrons in the sard Crrcu!ar dated .

- 16. 8 2005 ln other words rn eprte of acqumng temporary status in terms

of the Depanment of Pereonnel & Tramrng Caeual Labourers (Grant of

Temporary Status and Regulanzatron) Scheme of Government of India,

1993, the applicants in these 0. Ae have been denred the oppori:umty to

appear rn the cornpetrtrve examrnatron for seiectron as LDCS whereasf |
some of the casual iabourere who joi ned much later than them in the
respondent organrzahon were permrtted to appear in the exammatron ,

4 | Though the apphcant in OA 645/05 js a!so aggneved by the

circular dated 16.8. 2005 they challenged it for a drfferent reaeon The

applicants. in this OA being regular Group D empioyees workmg in the__

Regional Passport Offices chalfenged the aforesaid crrcu!ar on the main

ground that in the Recruitment Rules whrch provides for conduct of the

\ limited competitive examination for filling up the vacancies falling vacant
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under the promotion .quota_,-there is no provision to hold a.comblned
departmental examination for both the Group D employees and casual
workers. They have therefore challenged the Circular dated 16.8.2005.

5 _ It was during the pendency of the O.As 619/05 640/05,
641/05 645/05 and 665/05 the respondents have issued the second
lmpugned Crrcular dated 17.3. 2006 Though it has not been stated in the

said Clrcular that it was issued in supersession of the earlier Crrcular dated
16.8.2005, it is clear from it that it is not a combmed departmental

examination for both Group ‘D' regular staff and the casual labourers.
Secondly, wheras the earlier circular dated 16.8.2005 did not specify any.
cut off date for the casual labourers to be working in the Passport
Ordamzatlons the second Clrcular dated 17 3 2006 has made it clear that
only the casual workers who have been Workmg in the Passport
Orgamzatlons on 1. 1 2006 would be eligible to partlcrpate in the

competltlve examination. The resultant posrtlon is that all the appllcants,
except those in OA 645/05 are now aggneved only by the Circular dated

'1732006 Thus the earller crrcular dated 1682005 has become
infructuous. For the same reason, the OA 645/05 has also become
mfructuous In fact, dunng the course of the arguments the appllcants

~counsel in OA 645/05, Shn S\rramy has submitted that since the
respondents have already issued crrcular dated 1732006 to hold a
separate exammatlon for the educatlonally qualified casual labourers who
“have been workmg in the Central Passport Organlzatlon ason 1.1. 2006 to
fill up the exrstmg vacancies of LDCs other than the vacancies ln that grade
earmarked for qualified Group D employees he wanted to wrthdraw the

sald OAas it has become mfructuous
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6  When the OA 618/05 was filed before this Tribunal, we have
considered the interim prayer and permitted the applicants to submit their
aéoplicafion in the prescribed format in terms of the Circular dated
16.8.2005 and also to appear in the combined departmental examination
~preposed to be held on 4.9.2005. Later on, we were informed by the
Sr.CGSC Shri Khan that the examination proposéd to be held on 4.9.2005
was indefinitely postponed. Meanwhile, the respondents have issued
Circular dated_17.3,2006 removing Group-D employees from the combined
departmental competitive examination and limiting the same only to
educationally qUaHﬂed_caéual workers with the condition that the conberned
casual worker should have been working in the Passport Org'anizatic‘)n. as
on 1.1.2006. The dat_e' for holding the Examination was fixed on
16.4.20_06; lfnmediately the applicant in OA 641/05 Mrs. Hila He'nry‘ﬂled
OA 232/06 impugning the said Circular dated 17.3.2006 seeking the
following reliefsfinterim relief:

Reliefs:

"A. Declare that the exclusion of temporary status attained

casual labcurers like the applicant from the purview of

Departmental examination in pursuance to Annexure A4
- notification, to the post of Lower Division Clerk in the Central

Passport Orgahization is arbitrary and discriminatory and quash
Annexure A4,

B. To declare that the applicant is entitled to be corsidered for
selection in the Departmental Examination scheduled to be held
on 16.4.2005 or any cther subseauent date as decided by the
respondent notwithsianding the restrictive stipulation that

Annexure A4 notification is only or casual labourers in service as
oin 1.1.2006.

C. To direct the respondent to issue the prescribed application

format and permit the applicant to participate in the
. Departmental . examination scheduled to be held on 16.4.2005
 -and considet her for appointment as Lower Division Clerk.”

-

o
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interim Relief:

“Pendmg final decision in the original :application
the applicant respecifuily prays that this Hon'ble Tribunal
may be pleased to direct the respondent to allow the

apph(:ant to participate in the Departmental competitive
Exammatlon scheduled to be held on 16.4.2006 or to any

other date as per the ulruh ar NoV.IV/5 78/3/2006 dated
17.3.209086, as evidenced bv Annexure A4."

Smce the examination oroeosed to be held on 16.4. 2006 was mdefmtety‘
postponed by the respondents, as reported by the Sr.CGSC, there was no
question of granting the aforesaid interim relief and adjourned the case for
23.5.2006. The applicant in C.A 232/06 again moved an MA 426/06 beforev _
thrs Tribunal stating that in spite of the statement of the SCGSC that the
examination was postponed mdefmtely, the respondents had in fact held
the examination on 20.5.2006/21 5. 2006 at Bangalore wnthout notice to the

: aoplrcfznts and some candidates from Ernakulam also oartucrpated init. In

such crrcumstances this Tribunal had no option ‘but to direct the
respondents not to announce the result of the, examination pending
disposal of the OA vide or der dated 23.5.06. The interim order prayed for
in OA 442/06 was also allowed. on 16 6.06 restraining the resoondents from

~filling up the exrstmd vacancies of LDCs set apart to be filled up by the

Debartmentai Competitive Examrnatron already held.

7 | It isin the above background that all these O.As were heard

| together with the consent of the counse!s for the respective parties.

8 | Shri SRadhaknshnan !eamed oounsel for the applicants in

OA 442/06 led the arguments. The facts in all the O As except those m OA
645/05 being almost srmrlar the counsels for the aoolscants m other O.As
have adopted the arguments of Shri Radhaknshnan. - The rarguments
advanced by Shri Radhakrishnn in brief were the following: |
(i)‘Though it was stated i‘n the A1 Circular dated 17.3.2006 issued by
the Ministry of External Affairs, Govemment of lnd:a ‘that the
.proposed Deoadmenta! Comnetltfve exammatron was meant for all

educationally qualified casual workers in the Centraf PaSSport»
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Organ izations, the Regional Passport Officers refused to permlt the
applicants to take part in the Exammatlon on the ground that theyv
have a!reaa‘y been dssengaged irespective of th‘e fact that most of
them were holders of temporary status under “Casual Labourers.
(Grant of Temporary Status énd Regularization)Scheme  of
- Government of India, 1993". |

(i) When it was siated in the Circular dated 17.3.2006 that all casual
labourers who ﬁave passed Class X or above whefher holding a |
Tempérary status or not are permiited to appear in the examination,

~ disallowing those who have already been discharged to compete in |
the departmental Examination is arbitrary, i!!egai and unjust.

(iii)The exclusion of the disengaged .“i’emporary status conferred
casual employees” from the purviewv of departmental examination
is clearly arbitrary and viclative of Article 14 of the Constitution of
India as well as the “Casual Labourers (Grant of Temporary Status

- and Reguianzataom) Scheme of Gavermment of India, 1993".
(iv) Once the Temporary status is conferred, it is highly illegal and
arbitrary to ccﬂfend that they are not casual labourers of the'
organization and ‘so exciude them from the depaﬁmemal selection
test, | |

| | (v) As per the dcheme, on conferment of temporary status,k theyv ‘

became entitled to the beneft of increments, leave faculties etc.

Countmg of 50% of the service rendered by them as Temporary

Status attained casual labourers for the purpose of retsrement/

benefts to be tf’eat@d on par with tho Group D employees fm the

~ purpose of contribution to the GPF, festival advance ett. apart from
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: productlwty linked bonus adhoc bonus etc. at’ter rendenng 3 vears
. contlnuous service after conferment of temporary status
(vu) Treating the disengaged Temporary status conferred

o 'employees are not part of the organlzatlon is patently illegal,

arbltrary and violative of Article 14 of the Constltutlon of India.

Vii) The engagements of a new set of casual labourers atter the
o dlsengagement of the temporary status conferred casual labourer

ltself was in violation of the judgment of the Apex Coutt in State of

Har\/ana Vs. Piara Slnqh AIR 1992 SC 21 and restricting the

Departmental Examination to only those newly engaged casual .

labourers irrespective of the fact whether they are holders of o

temporary status or not and insisting on the only condition that they

- should be in engagement add to the lnjust;ce-meted'out to the

applicants
(vm) It was only w‘hen the appllcant tn OA 640/05 and 665/05
challenged the c:rcular dated 16.8.2005, the respondents have

issued the c:rcular dated 1 73 2006 reetnctmg the Departmental'

| *"exammatlon only to those casual workers on the rolls of the‘

respondents as on 1.1.20086.

(ix) There is absolutely no sanctity or sagmﬁcance for the date
1.1.2006 as mentioned in the Clrcular dated 17.3. 2006 as this date‘
was fixed after the appllcants challenged the Clrcular dated
16.8.2005 on 24.8.2005 and the reply thereto was filed on-
27.9.2005. It is evident that the date was fixed to defeat the
legmmate nghts of the persons like the appltcants and to restrict the

benefit of the departmental selection test to certain tavoured _few of

e
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t’hé department by exCiuding senior casual iabourers by baming

>. them from applying fdr any post. Therefore 'the ﬁking of cut »of date

as an leligi-bélity condition in the Circular dated 17.3.2006 is patently
illegal, arbttrary and vidlative of Article14 of the Constitution of India.

9  The applicants in OA 551/06 are aiso smiariy piaced as the
apphcants represented by Shri Radhakrishnan except for the fact that the

former were entitled to be conferred with the Temborary status but they

were dlsenaaged before such status was conferred upon them. Shn Shafik

~on their behalf submltted that they are on the same pedestrial as the

existing casual labourers for the purpose of regularization and the
disﬁnction made by the respondents between them are arbitrary and illegal.
10 Basically, the submission of the resoondents i aH these O.As
except OA 645/05 was that holding of Temporary Status was immaterial in
the matter as all educahonally quahﬁed casual labourers were  made
eligible for namcepatmg in the Departmental Competmve Exammatlon,-
provided thev are on the rolls of the Passport Orcamzations as on
1.1.2006. According to them, it is net possible to include all the
disengaged casual labourers with or without temporary status in the lfst of

eligible candidates to appear in the Combined Depar‘fmental Exammatlon

as the same being held as a one time measure. If the disengaged casual

labourers are allowed to appear in the exammahon it would cause great

-mjushce fo those who are workmg in the Orgam*aﬂon at present who are

‘fewent!y hopmcs for their reoulanzatron after rendermg ‘work contmuousty

for the past several vears. Besides, it will cause far-reaching

admmiatratlve problems to the Government as it would create a binding

m@cedent for aH s;mt!any s:tuated casual labourers,
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11 The respondents have submitted that the very same issue -

- has already been considered and rejected by the Lucknow Bench of thls "

" Tribunal in a similar case in OA 436/05 - Upendra Kumar Mishra Vs, Union -+

of India and othérs decided on 2.9.2005 in which it was held as ﬂnder:

“9  Annexure.A10 is Circular issued by the Deputy
Secretary (PV), Ministry of External Affairs Government of
India addressed to all the Passport offices seeking
their............... on regular Group D and casual workers who
are educationally qualified latest by 19.8.20035 to appear
- in the Combined Repartees examination scheduled to be
held on 4.8.2005 for filling up existing vacancies at the
o level of LDV in the organization.”
10 In the case of the applicant he is not bome on the
strength of any Passport Organization even as casual
worker even to date. According to the applicant himself he
could not attend the duties after 14.10.1992, but when he
became fit to resume the duties and reported on31.3.1993 .
for the purpose, he was not allowed to do so. ‘We fail to
understand as to how he is entitied to participate in the
Combined departmental Examination which is meant for:~
only those educationally qualified casual worker who are-
working with the Passport Officers as on 16.8.2005 when .
, . the Circular Annexur.eA10 was issued. From the facts as
0 ' - disclosed by the applicant himself we find hardly any merit -
o , *in his claim for issuing any direction tot he respondents to
allow him to take examination in terms at Annexure A.10, - -

11 The OAs therefore found without merit and hence is
- liable to be dismissed at the admission stage. The OA is
© " dismissed without any order as to costs.” S

g 12 In fhe case of some of the individual applicénts, thé '
- respondents have submitted that they were disengaged long back for their. -
own failure to attend the work. For éxample, Smt. Hila 'He_nry, the

i appl'iéant in both OA 6’;11/05 and OA 232/06 was initially a‘ppointéd at |
Regional Passport office, Kochi from 21.4.1992 to 8.1.1995 and - o
Adis'.engaged on 8.1.1995.  She failed in the examination conducted by fhg‘ ,1 '_ ‘ : 0

Staff Selection Commission during 1993 for regularizing the services of

‘\\\ qualified Casual Laboruers as LD Clerks in the Central Passport

B
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Organization. %he Was again given chance to work as Casual Labourer'
(Group D) wef 31 8. 1999 in terms of her semcmty as per the hst

maintained by the respondents. However, due to long absence from

duty, her services were d:sengaged w.ef4.10.1999. The first applicant

in OA 442/06 Shri M T.Kunjumon, was lastly empioyed as casual labourer
from Apnl 1998 but he was finally terminated w.e.f. 17.1.2001 due to

contmuousffrequent unauthorized absence. The second apphcant

- Smt. Rekha K.Nair was contmuously absent from duty from 18.3. 1999 and

she was termmated Wwith the same date vide order dated 30 6.99. The third
applicant Smt. KP. Shanaja was also terminated w.e f 2.5.5. 98 due to her
contmuous absence from that date vide order dated 16.9.98. ln reply to
OA 551/06, the respondents submitted that some of the applicants left job
on their own vomson or were disengaced due to certain reasons. The -
apphcants have filed rejoinder lust:fymg their absence stating that they "

were jll and therefore they could not attend to their duty.

13 Before we advert to the vanous issues rassed in these O As,

we shell ﬂrst ccms;der the actual rule position wh;ch holds the feid The |

'recrwtment of Lower Dlvus:m Clerks in. Regional Passport Offices rs_

govemed by the Recru:tment Rules Made by the President under the' '
powers conferred upen -him by the provisions of Afticle 309 of the
Constitution called M:mstry of Extemal Affairs, Central Paespoﬁ
Organization (Group C posts) Recruitment Rules, 1996" The method of -

reoru:tment is (a) 90% by D:rect Recruitment through Staff Selectton

Commission (b) 0% by Limited Departmental Competitive Exammatfon

failing which by direct recruitment, For the Limited Departmental

A Compet:tlve Exammatton ‘Group D emplovees of the Central Passport

e
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Organi.zavﬁon with 2 years service rendered after appaointment thereto on a
__regu!ar baeis oossessmg educatronat qualification prescrrbed for direct |
. recrurts are eligible to participate.” AJ I8 evident from the Crrcular dated
18 8 2005 the respondenrs have proposed to fill up ex:stmg vacancres at

the level of Lower Division Clerk in the Central Passport Organization by |

“holding e combined departmental competitive examination for all the
eligible Group ~ D emproyees and the educationally qualified casual

!aboruers This was called in question by the regularly appointed Grouo D

staff in OA 645/05 on the ground that when the <;ald Recruitment rules are

already in existence, any other procedure for recruitment prescribed in

terms of a circular wou!d amount to violation of the oonstrtutronal

cuarantees enshrmed in Aticles 14 and 16 of the Conshtutron of Indla

- When the respondents reala7ed the Hiecalrry commltted by them in treatmg |
the reguiar!y employed Grouo D staff aﬂd the educat:ona!lv auahfed
casual labourers at roar for the purpn e of filling the exrs&mg vacancres in
the grade of Lower Drvrsron Clerke they have issued the Crrcurar dated
17.3.2006 confmng the depaﬁmental exammat:on only to the educatlonaﬁv
quahﬁed casual !abourers on f:he roHa of the Passpor‘t Oraamzatfons as on |
112006 in borh these crrou!ars it wae stated that the “competent
authorrty has accorded aporovel for holdmcz such an Exammatxon Smce
the respondents have not furm«:hed any detans of the authorrty whrch has.
been conferred with such Dower«; to hold recrurtment by a procedure other
than the one nrescrrbed in the F?eorurrrrent Rules issued under the
provisions of Article 309 of the Consﬁ‘tuﬁon and the authority which

conferred the power to the r*ompetent authorrty on the drrectfons of this

.\.
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ver-iﬁcatioh of Shri R.C.Nair, Passport officer, Trivandrum st‘ating that the

Departmental Competitive‘ Examination = for consideration of all

‘educationally qualified casual workers in the Central Paséport Organization

against the existing vacancies at the level of deer »Division'CIen(s'was

conducted in complianCe of the Judgment of the Hon'ble High Court of

’ Madras Judgment in WP No. 35179/2005 P. Dhanda\;uthapam and others R

Vs. Union of India and others dated 25 11 2005 a copy of which has been

annexed with the said affdav:t They have also furnished coples of the

~Order of Lucknow Bench of this Tribunal in. O.A. 436/2005 — Upendra

Kumar Mlshra and others Vs. Union of |ndza and others decnded on

2.9.2005 and the M/ Personnel D.O. Letter No. 28035;‘1/2002-Estt(D) o

‘dated 9.8.2005 from its Secretary to the Foreign Secretary.

14 " The Writ Petition No. W.P.35179/2005 (supra) has arisen from

the order of the Madras Bench of this Tribunal in OA 73/2005. All the 32

- applicants in the said OA 73/2005 were casual labourers in the office of the o ¥

Passport Ofﬂcer, \Trichy having the requisite qualifications for fhe post of

LoWer Division Clerks.  They sought regular promotionlappomtment as

- Cierks Wlth weightage for the«r past service and age relaxataon etc through :

a Special Departmentaf Examination or selection to be conducted by the
Respondents. Foliowing were the reliefs sought by them in the O.A.

“(a) top hold that the applicants are entitled to be con:,tdered for
regular promotion/appointment through - special departmental
Examination or selection for clerical posts in Group 'C' with
weightage for their past service and age relaxation, and

(b) consequently direct the Respondents to consider and
promcte the applicants as Lower Division Clerks pursuant to
Circular No.V, IV. 560/1/2005 dated 7.1.2005, issued by the
Deputy Secretary (PV), CPV Division, Ministry of External
Affairs,Government of India, without insisting on their being

N regu!ar grade 'D' staff, with werghtage for their past service and
~._relaxation of age requirement.”

‘\.
~




25

- The Tnbunat dtsmlssed the O A v:de order dated 5.10. 2005 They hadv_
earlier subm:tted representatlons to the respondents to permlt them also to -
o take part in the departmenta! test held for Group 'C' post as per not:ﬁcatton
| ',__1 dated 6 12 96. As thetr reduest was not granted they approached the'. _ }'
'- Tnbunal vnde 0. A 487/1996 whlch was drspoeed of wrth a dlrectton that as’
- and when vacancies arise, they should be consrdered for Group ‘D posts
. before the respondents go for open market setectton The respondents'

_. ,‘ again not!ﬁed an exammatton for 12 12. 1998 for the post of LDCs to be

aopomted from the Group 'D' employees as per the Recrultment Rules

'Adaln they aoproached the Tnbunal vide OA 1096/1998 but thhout any
success. When the next curcular dated 7 1. 2005 mvrtmg appltcatxons for.
: _fllmg up the posts of LDCs from the eligible Group D' staﬁ was |ssued the
appltcants staked their clarm once agaln and ﬁted the . OA 73!2005 -
'(supra) This time the Department of Personnet and Tralnlng ttsetf whlch.
v_ was respondent No.3 in the case took the earlier stand of the respondents
. that onty the regular Group ‘D' employees can be permltted to partlcspate e
- _in the pronosed Departmental Exammatuon and not by the appllcants who o
. are only casual labourers. The applmants in this case have relied upon a
: common order of the Madras Bench of this Tnbunat in O. As 212 to 216 of

12003 dated 5.12. 2003 grantmg the totlowmg reliefs:

“tn the conspectus of the above facts and circumstances of

~ the case, we dtrect the respondents to evaluate a

: poitcy/scheme as has been done in the Cochin Regional

- Passport Office and hold a Departmental Competttrve
examination exclusively for regularization of casual labourers

as a one time measure by giving age relaxation and
weightage to casual labour senvice rendered by the applicants
~and other relaxed standards of qualification as the

~ respondents deem it fit and proper in the circumstances of the

- case and based on such selection, appcint the applicants int

.. eh regular vacancy. However, we make it clear that the
mtermtttent non-engagement of some of the appltcants herein

e A gV et e -
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‘ snoutd not stand in the way of thetr selection. We dtrect the :
respondents to process the above said direction as
expeditiously as possible and in any case within a period of -
four months from the date of receipt of a copy of this order

16586 of 2004 fi led by the respondents against the aforesaid orders of the
Tnbunal dated 5 12 2003 vide judgment dated 216. 2004 Meanwhrle-
‘_japparently the respondents themsetves have tssued the Clrcutar dated
186, 8. 2005 lmpugned in the present O.As inviting applrcatlons frorn both

: educatronatty qualrﬁed Group D’ emptoyees and the Casuat Workers fori -

- 'avattabte in the grade of LDCs It apoears that the respondents have not |
_'brought the sald Clrcu!ar dated 16.8.2005 to. the notice of the Tnbuna!
| before the O.A. 73/2005 was dismissed on 5 10. 2005 The Madras ngh}h” o
Court after cons:denng the orders of the Trbunat dated 5.12. 203 (supra); |

: and the Hrgh Court Order dated 21, 62004 “hetd that by conductmq a'

the mterest of the Department is not qomq to be effected in anv manner "

"_’sunder

"6 We have gone through the relief clatmed by the .

, petztto*renappttcanrs the stand taken by the department, -~ -
earlier orders of the Central Administrative Tribunal dated
5.12.2003 and the Division Bench decision dated 21 .6.2004 .
made in WP No.16582 to 16586 of 2004, conforming the order

- 'passed by the Tribunal. On verification of the entire materials - - .

‘available on record, we-are satisfied that by conductmg a.
separate special - deparimental Examination  for the
petitioners/applicants, the interest of the department is not
going to be effected I any manner. ' ' ‘ ‘

7 It is relevant to note that the tst respondent/Extemal
Affairs Ministry, in its counter affidavit filed in OA No0.702 of
2005, justified its action to hold a combined departmental
. Examination for Group D employees as well as casual workers

\\A

| : The High Court of r\/adras also dlsmrssed the Wnt Petrtton Nos 16582- o

" the Proposed Combmed Departmentat Exammatton to fill up the vacancres SR

L separate spec:lal deoartmentat exammatlon t’or the pet!tloners/apphcants B K

. n1e operatrve part ofthe sald ;udgment ofthe Madras Hzgh Court reads as : -

Wb, Ao packt
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for appointment to the post of Lower Division Clerks; It is also
brought to our natice that the eligible Group D employees
~would in now way be affected by the Examination to be

conducted since they would be placed en block senior to the

casual workers. It was further pointed out that such
Examination had been conducted in the past in 1985, 1993
and 1997 and the casual workers had worked for a long time
and contributed for he organization which suffered from
‘shortage of manpower. It was also stated that as a one-time
measure, approval had been obtained for such exercise. As
said earlier, learned counsel for the petitioner has also stated
that Group D employee would be placed in seniority above the
casual workers when they are selected. It is pointed out
before us that in spite of the ciarifications by the Ministry, the
Tribunal dismissed the Original Application holding that as per
the Recruitment Rules, the petitioners could be considered for
Group C posts only though open competition and not by
- promotion, hence, they wére not entitled to be considered for
appointment to Group C posts. In this regard, learmed counsel
for the petitioner points out that they did not ask straight away
for absorption as Group C employees but their prayer was that
they should be considered and allowed to participate in the
special Examination for promotion and appointment to Group
C posts, for which they were not considered eligible by the
“department, despite having worked or long. We are also
satisfied that.the Tribunal failed to take note of the specific
_stand of the Department in OA No.702 of 2005, wherein, they
had categorically stated that th Ministry had taken a policy
decision to permit the casual emplovees to take the
Examination in view of the Administrative necessity. As rightly
pointed out by learned counsel for the petitioners, they are
being considered cnly eligible to compete in an Examination
and selection and only after such selection, they would be
appcinted. In such circumstances, the reference made to the
judgment of the Supreme Court is not applicable to the case
on hand. ‘

8 We have already referred to the order of the very same
- Administrative Tribunal, dated 9.12.2003, made in OA No.212
to 216 of 2003, wherein similar claims of similarly. placed
persons were considered and accepted. The said order of the
Tribunal was challenged before this Court and by order dated
21.6.2004, in WP Nos.16582 to 16586 of 2004 , the Division
Bench, after considering all the relevant aspects, held that the
casual employees working in the Chennai Passport Office are
entitled to be considered for promotion to Group C posts, and
Y saying so affirmed the order dated 5.12.2003 of the Central
Administrative Tribunal in OA Nos.2192 t0216 of 2003. As
rightly pointed out by the learned counsel for the petitioners,
- the Tribunal should have followed its earlier order which was
‘n_‘li@med by this Court. '
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9 There is no serious dispute by the respondents regarding
the applicability of the order of the Tribunal dated 5.12.2003
~made in OA Nos.212 to 216 of 2003, affirmed by this Court in
- WP Nos.16582 to16586 of 2004.. : :
10 In the light of the above discussion, we issue a direction on
the liens of the order of the Central Administrative Tribunal
dated 5.12.2003 made in OA Nos. 212 t0216 of 2003. We
. make it clear that the intermittent non-engagement of some of
the applicants/petitioners herein should not stand in their way
of their selection. Having regard to the fact that the petitioners
have been serving the department as causal labourers for
more than a decade and that the claims of similarly placed
persons have been directed to be considered by the Tribunal,
which had become final and conclusive, we are constrained to
issue a direction tot he Departrent to conduct competitive
Examination exclusively for the regularization of the petitioners
herein/applicants in order to render substantial justice tot hem.

11 Writ Petition is ordered to the extent mentioned'above. No
costs. Connected Miscellaneous Petitions stand closed..”

According to the respohdents; though the abo?e direction of the Hon'ble
- High Cdurt was limited only to the 32 casual !abourers working in the
Passport Office, Trichy, who were parties to the O.A and the Writ Petition,
it was extended to all other similarly placed casual workers £n. other
| passport'ofﬁces also. |

15 As regards the order of the 1._uckn0w» Bench bf the Tribunal in
‘OA 436/05 is concerned, the facts in that case was quite different from
thoée of the present cases. The applicant in the said O.A sought
permission to compete with the other casual Iaboureré already on the rolls
of the Passport Office in terms of the 'cércular dated 16.8.2005. He was

initially engaged as a daily @ager in the Passport Office, Lucknow but he
- couid not wark after 24.10.92 whén he fell ill. When he reported for work
on 11.3.93, he was not allowed to work as the employer cannot indefinitely

wait for the casual labourers to complete the work for which he has been

. _‘employed. The Tribunal after noting the above facts dismissed the O.A as
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one without any merit. The said order of the Lucknow Bench reads as PR

. under:-

‘9 Annexure.A10 is Circular issued by the Deputy .
Secretary (PV), Ministry of External Affairs Government of ,
. India addressed to all the Passport offices ‘seeking -

- their.......... on regular Group D and casual workers who . .

“are educationally qualified latest by 19.8.20035 to appearin
the Combined Repartees examination scheduled to be held
on 4.9.2005 for filling up existing vacancies at the level of
LDV in the organization.” |

10 In the case of the applicant he is not borne on the .

strength of any Passport Organization even as casual

worker even to date. According to the applicant himself he -

could not attend the duties after 14.10.1892, but when he -

became fit to resume the duties and reported on31.3.1993

for the purpose, he was not allowed to do so. We fail to .
- Understand as to how he is entitled to participate in the . .

- Working with the Passport Officers as on 16.8.2005 when
the Circular Annexur.eA10 was issued. From the facts as .
disclosed by the applicant himself we find hardly any merit B
in his claim for issuing any direction tot he respondents to e
- ‘allow him to take examination in'terms at Annexure. A.10.- -

11 The OAis therefore found without merit and hence is.
liable to be dismissed at the admission stage. The OA is
dismissed without any order as to costs.” . SENE

However, many of the applicants in the present O.As are 'temporarystatds' SRR

holders waiting fdr‘ regularization of their_service under the 1993 Scheme.

The grant of temporary status is a step prior to regqtarizaﬁon, if the casual

: ia,b_ou_rers with the'requi-sitevnumber of days of work cannot be régulariZed

straight away for want of vacéncies in Grdup-D posts. - Some of the

applicants, though not holders of "terhpbrary status’ has been waiting for

 their re-engagement and regularization in due course. - Of coufse, they

were also on the rolls of the P‘asl,sport Organizations as on 16.8.2005.

»16 Coming to the D.O letter dated 9:8.2005, the'Ministry of

Pérsonhel, Pubilic }Gn‘evances and Pensfons have s‘tatedf that the 1993

. e
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,Scheme was the fast one of such sc.hemes and all direct recruitment* N

vacancies of Clerks/Stenoaraphers etc thereafter was requrred to be ﬁlled |

vfonlv ‘through the hormal rules ie., throuch the Clerks Grade Examlnatronf o
. conducted by th Staff Selectlon Commrssron and the reoulanzatlon throuah_':i".f.” i
”the proposed recrurtment by the Ministry of External Affarrs would amount -
‘to back door entry Which wrlt have wide repercussrons The DOPT has
S - l-..also observed that the proposed method of recrurtment of LDCs by the':‘;».:t: -

| ' educatlonally duallﬁed castial labourers will not still solve the problem as_ .

| out of the 300 odd educatronallv qualified casual labourers, only about 100

L could be accommodated and the remammg 200 casual labourers would o

strll persrst for holdlno another Specral Quallfymg Exammatlon The DOPT '

o has, however agreed wrth the proposal of the Mrmstry of Extemal Affalrs to- -
) o co ahead with . the Deoartmental Comoetltrve Exammatron for the‘ |
| ‘educatlonallv duallfed casual labourers to fill up the exrstmg vacancres of
LDCs rf the problem of regularzzatlon of casual labourers could be sorted'
The DOPT has agam Stated in the sard DO letter that it would be the PO

'"last such exercise” for Wthh it would give clearance They also wanted

the Mlmstry of external affarrs to consult the Department of Expendrture in

| thisregard. It reads as under-

“The matter has been consrdered carefully Similar
© Propcsals had been referred by the Ministry of External
affairs in the past. However, DOPT_ could not agree to these:

. by DOPT in 1993 was the last one and that all direct
* recruitment vacancies of Clerks/Stenographers etc.
thereafter were required to be filled only through the normal
Clerks Grade Examrratron conductéd by the Staff Selection
Commission and that regularization in this manner would be
a case of back door entry and will have wrde repercussrons

/"4\ even if DOPT were to agree to the proposal as a one time

- eXception, *rot more than say 100 (out of 300 educatlonally
\/

._\‘
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qualified casual emplovees) casual empioyees would be able
o get regularized’ as many of th educationally qualified
Group-D employees would also get selected. Therefore, the
problem of regularization of remaining casual employees,
including approximately 200 educationally qualified casual
weiKers, would still persist for regularization in Group -C
Posts by conducting more such SQEs. :

it is understood that an Siy study is currently on to assess
- the requirement of manpower in the Passport offices. If the

Ministry of. External Affairs can get sufficient ‘number of

Group-D  sanctioned posts for wvarious Passport offices

sanctioned Group -D posts are filled from among casual
empicyees. In my view this would be 3 straightforward and
on to the demand for regularization -of the

Casual employees of the Passport Offices and preferable to
any other course of action - ' * o

However, if it is the considered view of MEA that the problem

can be soited Out by holding SQE, as Proposed, MEA may -
go.ahead and conduct the same. This will be orily a one -

~ not surely when" similar demand inevitably. arises from
those 200 casual workers .who. shall be |eft out after the ,
SQE. Needless to say, this would be the last such exercise - -
for which DOPT would give clearance. It is for the MEA to
decide whether the SQE is the comprehensive solution to -
the problem they have been working for. - Department of
Expenditure may also be consulted” = = (O

17 The cases of the applicants in these O As. are also different

from those in OA 73/2003.‘ The 'eSSenti.ai differehce» is that:‘ the/32

applicants/petitioners in OA 73 of 2003 / W.P.N6.35178 of 2005 (supra)

are still on the rolls of the bbncemed Passport Office. Though the .

applicants in the pre‘sent O.A, though worked for a fairty long fimfe from

1992 onwards and most of vt_h.em were conferred with tempbkary‘status :

under the “Casual Labburérs (Grant of Temporary  Status and

Regularization) Scheme of Gavemmentof India, 1993, they are hot on the

rolls of any of the Passport Offices in which they were engaged_ earlier.

Some of them were not fe-engaged by the respondents for want of work

e
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-and some of them were terminated for their conttnuous absence from duty
The basic aroument of the aeohcants in these O Asis that the action of the
respondents in not permitting thern to compete in the Departmental
Cornpehtrve E amination for selection and appointment against the

exrstrng vacancres of Lower Divisicn Clerks wrth the casual Iabourers on -

- the rolls of the Passpor‘r oﬁ’ces on 1.1, 2006 is arbltrary, drscrrmmatory and
. vroiatrve of “Casual Labourers (Grant of Temporary - Status and

: Regulanzatron) Scheme of Government of Indra 1993, Thrs argument has

to be rejected at the outeet itself as the 1993 Scheme does not provide for

‘ ho!dmg any Departmental Competitive Examination for the educatronal!y

- qualified casua! labourers for- selection and apporntment as Lower Dmsron

Clerks The only rnethod perm:tred under the said Scheme for the casual
'Iabourers to be brought on the permanent estab!rshment is through the
‘recular selectron process for Group 'D' posts Since the apphcants are
seekmg regular appo intment as Lower Drvrs ton Clerks in terms of the sard
scheme, We‘ do not find any merit in therr contention that they were

discriminated against the Caeual Labourers still on the rolls of the

reepective Passporr Ofﬁces’ The Apex (‘ourt in Union of fndra and others -

'Vs Mohan Pal end cthers (2002) 4 SCC ’573 has made rt c!ear that 1993 |

‘ Scheme was a one tnme programme The beneﬁts as avarlable to casua!

labourers in the 1993 Scheme and nothing more can be c!armed by the -

aopllcante as a matter of noht Clause 7 of the Scheme also emoowers'
the Government to drsoense with the services ofthe casual labourefs even
after conferment of temporary status by giving one‘month's notice in

writing. - The employer also cculd terminate the services of the casual

—.._labourers under the provisions of the said clause.  The applicants have

T i
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no valid right to appear in the Competitive Examination just because they

served as casual labourers at some point of time and they were conferred. . |

with temporary status in terms of the relevant Scheme. 'However, lt is

altogether a different question whether respondents are right and .
competent to hold_a Departmental Competitive Examination for the
educationally qualified casual labourers on the rolis of the Passport
Organizations on 1.1.2006 for appointment as Lower Division Clerks in the
existing vacancies in violation of the existing Recruitment Rules as raised- 2
by the applicants in OA 645/05.
18- -The respondents have contended in MA 1032/2006 in OA e

442/2006 ‘that the 'Departmental Competitive Examination for all the

E educationallv aualified Casual Labourers who have been working in the

Central Passport Orgamzatlons on 1.1.2006 was held in_ compliance of the -

Hon'ble High Court of Madras's Judgment on the W. P No. 35177/2005 and -

WRMP Nos. 38160 to 38161/2005 (in the case of P. Dhandayuthapani and
31 other Casual Labourers of Passport Ofﬁce Trichy.)” They have further -
submitted that they have conducted the examrnation :for- all similarly

situated workers on “all India basis" by extendmg the beneﬁt of the said

~order of the High Court and any move to permit the ex-casual workers B

would be in contravention of the said order. As observed earlier, the
Hon'ble High Court of Madras while passmo its .common order in
W.8 No. 35177/2005, 38160/2005 and 38161/2005 consrdered an earlier

order of the Tribunal in OA 212 to 216 of 2005, when in those cases a

~ direction to hold a Departmental Competitive Exammatrons exclusively for

regularization of casual labourers as a one time measure by giving age

relaxation and weightage to casual service rendered by the applicants and

N\\“ﬁ
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= 'fprOper in the crrcumstances of the case and based on such selectlon |
“appaint the applicants in the regular vacancv - The Hight Court has also -
' observed that the aforesald order of the Tnbunal was challenged and the .

' Hloh Court vrde order dated 21 6. 2004 in W P Nos 16%82 to 16586 of

2004 held that the casual employees worklng in the Chennal Passport ;

| . Off ce are entltled to be consrdered for promotlon to Group ‘C' posts. Itis

not understood whether the resoondents have tmplemented those

: dtrectlons of the Trtbunal as well as the Hon'ble Hrgh Court by regulanzmg

those casual labourers ln Grouo 'C! posts The stand taken bv the L

e respondents before the Hon'ble High Court of Madras was also in favour of

- -the appllcants in OA 73/2005 as the Clrcutar dated 16 8 2005 has already
- .been rssued before the High Court pronounced its ludgment . on o

25 11 2005,

19 Now the question before usis whether thrs Tnbunal would confne

itself only by passmg an order drsmlssmg the present O As and RA lor the

- Areasons already tndrcated elsewhere in thrs order and to vacate the rntenm

orders by which the resoondents were restralned from announcmg the

results and ﬂllmg up the exrstlng vacancres of LDCs on the basrs of the

" Departmental Competltlve examination held on 205 2008/21 5. 2006 as

ordered on 23 9. 20063nd16 8.2006 or to consider the constrtutlonal validity

- of the Clrcular dated 16.8. 2005 which has since been modified to some

: extend by the respondents themselves vide their csrcular dated 17.3.2006.

As stated earlier, the applicants in OA 645/05 are regularly appointed

Group 'D' officials working with the respondents and have the legally

\ recognlzed right to be conszdered for appomtment as LDCs in terms of the

\s...‘
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| Mmlstry of External Affalrs Central Passport Organization (Group ‘'C'.
oosts) Recrurtment Rules,1996. Accordlng to them, the applicants in other
O.As are bemg allowed to enter lnto thelr temtory by the respondents by e

their Clrcular dated 16 8 2005 and to mfrlnge their vested right to be

appointed as L.D.Cs against the 10% quota earmarked for them of -

- course, the respondents themselves have redressed their gnevance in this '_

reoard dunno the pendency of the O.A bv lssumg the subseduent circular

_dated 1732006 makmo the Departmental Competitive Exammatlon

excluswely for the eXlstmg casual labourers against the vacancres of LDCs o

| Wthh are outsrde their duota as per the Recru:tment Rules Just because

the grle\/anoe of the applacante In OA 840/0‘3 got redressed by the

B subseduent actlon of the resoondents themselves the auestion is whether

. the oeneral lssue ralsed by them in their O, A can be rgnored or not by thls

Trlbunal The Issue rarsed by them can be formulated as under -

- vacancies at the level of Lower Divisicn Clerks - in
- contravention of the Recruitment Rules. made by the
President under- the powers conferred upon him by the
provisions of Article 309 of the Constitution called Ministry
of External Affairs, Central. Passport Crganization (Group _C_
posts) Recrultment Rules, 19967" T

20 '_ Before the aforesald duestzon is consrdered we may examine

some of the relevant judgments already available in this regard.

21 | ln State of Haryana Vs Piara Singh (1992) 4 scc 118 the

Supreme Court held that in the matter of condltlons of service, retentlon

- and abalition of posts etc., the main concem of the court is to ensure the

rule of law and the executlve actions are within the scope of Articles 14

and 16 of the Constitution. The power to prescribe condition of service is

-—»....~....~
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to be exercised through the Recruitrhenf Rules or, in their absence, though
the administrative i'nstructions; The Apex Court held as under:

~ *21 Ordinarily speaking the creation and abalition of a post -
- is the prerogative of the Executive. It is the Executive again
that lays down the conditions of service subiject, of course, to
‘a law made by the appropriate legislature. This_power to
~prescribe the conditions of service can be exercised either
by making rules under the proviso to Adticle 309 of the =
- Constitution or (in the absence of such rules) by issuing =
rulesfinstructions in exercise of its executive power. The -
~court comes into the picture only to ensure observance of
fundamental rights, statutory provisions, rules and other.
o ~instructions, if any, goveming the tonditions of service. The
g -~ main concem of the court in such matters is to ensure the -~~~
- .= ruleof law and to see that the Executive acts fairly and gives -+~ 1
- a fair deal {o its employees consistent with the requirements -
of Articles 14 and 16. It also means that the State should
~not explcit its employees nor should it seek to take
advantage of the helplessness and misery of either the
‘unemployed persons or the emplcyees, as the case may be. .
~As is often said, the State must be a. model employer. tis
for this reason, it is held that equal pay must be given to -
equal work, which is indeed one of the directive principles of
the Constitution. It is for this very reason it is held that a
person should not be kept in a temporary or ad hoc status for » |
~long. - Where a temporary or ad hoc- appointment is . . o
. continued for long the court presumes that There is need =~
~and warrant for a regular post and accordingly directs
regularization. While all the situations in which the court may
act fo ensure fairness cannot be detailed here, it is sufficient -
~ to indicate that the guiding principles are the ones stated
‘above". o :
45 The normal rule, of course, is regular recruitment through -
the prescribed agency but exigencies of administration may-
- sometimes call for an adhoc or ternporary appointment to be
- made. in such a situation, effort should always be to replace
- such an ad hocftemporary emplovee by a regularly selected . -
. employee as early as possible. Such a temporary employee -
- may also compete along with cthers for such regular
selection/appointment.  If he gets selected,well and good,
‘but if he does no, he must give way to the regularly selected
candicates. The appointment of the regularly selected
candidate cannot be withheld or kept in abeyance for the
sake of such an ad hocfemporary employee”.

22 Further in Rai Sahib Ram Jawava Kapur Vs. State of Pdniab. L

— AIR 1995 SC 548, the Apex Court vlaid dcwnvthe law that the executive

T
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- power of the Central Government cannat infringe any provision of any law

made by the Parliament. it has been held :

‘It may not be possible to frame an exhaustive definition of
what executive function means and implies. Ordinarily. the
eXecutive power connotes the residue of governmental

functions that remain after legislative and judicial functions

are taken away. The Indian Constitution has not indeeq

absolute rigidity but the functions of the different parts or
branches of ‘the Government have been sufficiently .
differentiated and consequently it can very well be said that -
our Constitution does not contemplate assumption, by one
organ or part of the State, of functions that essentially belong

departmental or subordinate legisiation when such powers

are delegated to it by the legisiature. It can also, when so

empowered, exercise judicial functions in a limited way. The

executive government, ‘however, can never go against the

provisions of the Constitution or of any law. This is clear from

the provisions of Aricle 154 of the Constitution but, as we
have already stated, it does not follow from this that in order
to enable the executive to function there must be a.law

already in existence and that the powers of the executive are

fimited merely to the cammying out of these laws."

23 In PK.Sandhu (irs) V.Shiv Rai v/ Patil, (1997) 4 SCC 348._it
was held by the Apex Court as under;: R

“Itis seen that the statutory rules having been made, one of the
methods as provided under. Rule 4(1)(b) is, by deputation. |t
would be. obvious that drafting the ofﬁcers,serving in the UQI or
States outside the Lok Sabha Secretariat would be inconsistent
with, unless suitable amendments are made to the Rules. When
we have asked the Jearned counsel for respondents to place
before us any orders that might have been passed by Hon'ble

~ the Speaker in that behalf, he placed the entire record before ys.
We have perused the record and found that no_statutory
amendment tot he rules came to be made. We find some orders
but they do not cover the aforesaid offences. We are assured by
the learned counsel that expeditious steps would be taken to
have the rules amended as per law-and placed before us for
further consideration....” (emphasis supplied).

24 In the case in A.B.Krishna and chers,\{g.,§tate,ofﬂKa[nfataka

and others. (1998) 3 SCC 495, the Apex Court held:

. '8....As a matter of fact, under the s‘cheme of Article 309 of
- the Constitution, once a legislature intervenes to enact a law

=
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~regulating the conditions of service, the power of the

Executive, including the President or the Goveror, as the
case may be, is totally displaced on the principle of "doctrine of
occupied field". If, however, any matter is not touched by that
enactment, it will be competent for the Executive to either

 issue executive instructions or t0 make a rule under Articie 308

in respect of that matter.”

In Mahéndra L. Jain _and .others Vs Indore Development

Authority ahd others , 2005 SCC (L&S) 154 the Apex Court categ'orically

held that before the State offers a public service to a person it would

comply with the co_nstimtional requirement of Articles 14&  16 of the

Constitution. The Hon'ble Court held as under:

26

18 .. What can be regularized is an irregularity and not an
illegality. The constitutional scheme which the dountry has -
adopted does not contemplate any back-door appointment. A
State before offering public service to a person must comply
with the constitutional requirements of Articles 14 and 16 of

the Constitution. All actions of the State must coriform to the

constitutional requirements. A ddily-wager in the absence of
a statutory provision in this behalf would not be entitled to
reqularization.” (emphasis supplied)

~In Union Public_Service Commission Vs. Girish Javanti Lal

Vaghela and others. St.J 2006(3) 28 the Apex Court held as under:

27

“Atticle 309 lays own that subject to the proyisions of the
Constitution, Acts of the appropriate legislature may regulate the

‘Recruitment and conditions of service of persons appointed to

public services and posts in conhection with the affairs of the

‘Union or of the State. The proviso to this Article confers power

upon the President or the Government as the case may be, to-
make rules regulating the Recruitment and the conditions of
seivice of persons appointed to services and posts in connection

with the affairs of the Qnion of the State...”

The Apex Court in_Principal, Mehar Chand Polvtechnic.

Jalandhar City and another VVs. Anu Lamba and others. 2006 AIR (SCWj

4373 held as under;

“16 Public employment is a facet of right to equality envisaged
under Article 16 of the Constitution of India. The State although
is a model employer, its right to create posts and recruit people

th/er_efor emanates from the statutes or statutory rules and/or
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~e._, by the Apex Court in Secretary. State of Kamataka and others Vs,

39

Rules framed under the proviso appended to Article 309 of the
Constitution of India. _The Recruitment Rules are framed with a
view to give equal opportunity to all the citizens of India entitled }

for being considered for recruitmenit in the vacant posts.

47 THE BadiEmenl fal Blving s¥8o ie (he previsions of Article 16
G

the Constitution enacted the employment Exchahges -

(Compulsory Notification of Vacancies) Act, 1959. The statutes
- and the statutory Rules framed by the Union of India and other

States also invariably require issuance of a public notice so as to

enable all eligible candidates to file application thereof. The

constitution and/or statutes or statutory rules do rot make any

distinction between post and posts. The Recruitment process for
- all posts is the same. ‘ ’

18 In a large number of cases, this court noticed that the holders
of public posts had been making recruitments in total vidiation of

the

recruitment process. In regard to the question of

regularization also, different orders had been passed by different
benches. Some benches pointed out that the equality doctrine
enshrined in Articles 14 and 16 of the Constitution of India had
been grossly violated by the authorities and the brovisions of
Recruitment Rules were given a complete go by, Even the
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,19 This court also noticed a rowing tendency of quinq back door

appointments to a large section of employees on adhoc basis or

on daily wages.” (emphasis supplied).

28

In Principal, Méhar Chand PQM

echnic, Jalandhar City Vs. Anu

Lamba, 2006 AIR SCW 4379 the Apex Court held as under:

29

S, .
<

“In this case, neither a policy decision was taken by the

Central Government nor there existed any rules in this behalf.

Although this court is not direct concerned as to whether sueh
a policy decision could have been taken in view of the
provisions contained in Article 309 of the Constitution of India, -

W& may notice that in A.Uma Rani V. Registrar, Cooperative

\ .

Socjeties ahd'Others‘ (2004) 7 SCC 112, this court opined:

"No regularization is, thus, permissible

in exercise of the statutory power conferred under
Article 162 of the Constitution if the appointments

have been made in contravention of the statutory

rules.”

The whole issue received a total review and reconsideration
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Umadevi, (2006) 4 SCC 1= s 2006(3) 1. Apart from the judgments, |

‘alreadywdiscussed 'above, folowing are some of the other relevant

judgments bonsidered by the Apex Court::-

(i) State of Himachal Pradesh '\/s. Suresh Kumar Verma and another,

1996(1) SCR 972 (1996) 7 SCC 562, wherein the Apex Court held that a
person a‘ppbinted én .daily wages basis was not ah appoaintee to a post
accordiﬁg to Rules, .On his termination, on the project employing him
coming to an endJ, thé Court could not issue g direction to re-engage him in

any other work or appoint him against existing vacancies. The court sajd:

recruitment - Rules ang appointments shall pe made
accordingly.  From the date of discharging the duties
attached to the post the incumbent becomes a member of

~the ‘'services. Appointment on daily wage basis js not an
appointment to a post according to the Rules.”

and corruption.

(i) Aswani Kumar ang others Vs. State of Bihar ang others, 1996 ,Sup.

(10) SCR 20 wherein the Apex Court hag considered the validity of fhe
confirmation of the irregularly empIOyed_ and  regularization in

Government service and held as under:

"So far as the question of confirmation of these employees
Whose entry was illegal and voig, is ceneeimed, it is to be noted
that question of confirmation or regularization of an iregularly
appointed candidate would arise if the candidate concerned js

vacancy, question of regularizing the incumbent on such a non-

N,
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existing vacancy would never survive for consideration and
even if such purported regularization or confirmation is given it
would be an exercise in futility.”

The ¢ourt further stated: -

“In this connection it is pertinent to note that question of
regularization in any service including any Government service

may arise in two contingencies. Firstly if on any available clear

incumbents concerned have continued to be employed for a
long period of time with or without any artificial breaks, and their
services are otherwise required by the institution  which
© employed them, a time may come in the service career of sych
employees who are continued on adhogc basis for a given

security of tenure. But this would require one precondition that
the initial entry of such an employee must be made against an
available  sanctioned .vacancy by following ‘the rules -and
regulations governing such entry. The second type of situation
in-which the Guestion of regularization may anise would be
when the initial entry of an employee against an available
vacancy is: found to have suffered from some flaw in the
procedural exercise though the person appointing is competent
to effect such initial entry of the employee against an available
vacancy is found. to -have sufferad from some flat in the
- procedural exercise though the person appainting is competent
to effect such initial recruitment and has otherwise followed due
| procedure for such recruitment. = A need may then arise int eh
light of the ‘exigency of administrative requirement‘_for;w_aiting ,
such irregularity in the “initial  appointment by a competent
-~ authority - and  the Cirregular - initial appointment,:fmay., ‘be
~ regularized and security of tenure may be made available to the
incumbent concerned. Byt even in such.a case the injtial entry
must not be found to be totally illegal or in blatant disregard of
all the established rules and regulation governing such
recruitment.” - : : o -

(iii) In Union Public Service Commission V. Girish Javanti Lal Vaghela and

others, 12006(2) Scale 115, the Apex Court considered the appointments

Mmade without proper adveftis’ement.

“Articie 16 which finds place in Part IIl of the Constitution -

relating to fundamental rights provides that there shall be

~ equality of opportunity for all citizens in matters relating to
employment or appointment to any office under the State.

( \\ The main object of Article 16 is to create a constitutional
~N
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right to equality of Spportunity ang employment in public
office. The words ‘employment” of ‘appointment” cover not -
‘merely the initjal appointment but alge other attributes of
- Senvice like promction and age of superannuation etc. The:
appeintment to any post under the State can only be made
after a proper advertiseme4nt has been made Jinviting
applications  from eligible -candidates ang -holding - of
selection by a body of €xperts or a Specially constituted
Committee whose members are. fair ang impartial through a ..
written eXamination or interview Of-sCme other rational
- criteria for judging the inter-se merit of candidates who have
- applied in response to the advertisement made. A, regular. -
appointment to a post under the State or Union cannot pe
made  without issuing acvertisement in the prescribed
- Manner which may in some clags include .. inviting
- applications from the .employment exchange were eligible -
- candidates get their names fegistered. Any regular
' A appointment made on a post under the State or Union -
' without issuing advertisement inviting applications . from
- eligible Candidates and without holding a Proper: selection
- Where a eligible candidates get a fair change to.compete
WaUId viclate the guarantee enshrined under Article 16 of . .
~ the Constitution - ' :

30 _' ‘The Constitution Bench of the. Apéx Court after having deajt
with the case comprehensively; observed as undér:- e |

ST Public employment in g Sovereign . Socialist secular .
o democratic republic, has to be as sét down by the Constitution
and the laws made thereunder. Oyr constitutiona:lfs.cheme »
“énvisages employment by the. Government +- and - jts
- instrume talities on the basis of a Procedure established in that o

g Constitution has provided also for afﬂrmative action to ensyre
that Unequals are not treated equals.  Thuys, any public
empioyment has tc be in terms of the Consiitutional scheme,

XX XX v XX

resorted to irregular appointments, especially in the lower rungs

appointment procedure through the Public Service Commission

or otherwise ag per the rules adopted and to permit these
- irregular appointees or those appointed on contract or on daily

wages, to continye year after vear, thus, keeping out those who

are Gualified to apply for the post concemed and depriving them
. of an opportunity to compete for the post. . It has also led to -
"\ @sons who get employed, without the following of 5 regular

LN -,
/ k]

: Fe
Y R T SR DM R R TR

ﬁ b %



R
o

43

procedure or even though the back door or on daily wages,
approaching Courts, seeking directions to make them
bermanent in their posts and to prevent regular recruitment to
the concerned posts. Courts have not always kept the legal
aspects in mind and have occasionally even stayed the regular
process of ernployment being set in motion and in some cases,
even directed that these iflegal, irreqular or improper entrants
be absorbed into service. A class of employment which can
only be called ‘litigious employment’, has risen like a phoenix

. seriously impairing the constitutional scheme. Such orders are’

passed apparently in exercise of the wide powers under Article
226 of the Constitution of India, Whether the wide powers
under Article 226 of the Constitution is intended to be used for a
purpose of certain to defeat the concept of social justice and
equal opportunity for all, subject to affirmative action in the
matter of public empioyment as recognized by our Constitution,
nas to be seriously pondared cver. !t is time, that Courts desist
from issuing orders preventing regular selection or recruitment
at the instance of such persons and from issuing direction for
continuance of those who have not secured regular
appointiments as per procedure established. The passing of
orders for continuance, tends to defeat the very constitutional
scheme of public employment. It has to be emphasized that
this is not the role envisaged for High Courts in the scheme of
things and their wide powers under Article 226 of the
Constitution of India are not intended to be used for the
purpose of pemetuating illegalities, irregularities  or
improprieties or for scuitling the whole scheme of public

- employment. Its role as the sentinel and as the guardian of

N
N,
N

equal rights protection should not be forgotten.

“4 This court has also on occasions issued direction which

could not be said to be consistent with the Constitution Scheme
of public employment. Such directions are Issued presumably
on the basis of equitable consideration or individualization of
justice. The question arise, equity to whom? Equity for the

-handful of people who have approached the Court with a claim,

or equity for the teeming milions of this country seeking
employment and seeking a fair Cpporiunity for competing for
employment? When one idea of the coin is considered, the
cther side of the coin, has also to be considered and the way
open to any court of law or justice, is to adhere to the law as
laid aown by the Constitution and nct to make directions, which
at times, even if do not run counter to the constitutional
scheme, certainly lend to water down the constitutional
requirements. It is this conflict that is reflected in these cases
referred to the Constitution Bench.

S The power of State as an emplover is more limited than that
of a private employer inasmuch as it is subjected _to
constitutional limitations and cannot be exercised arbitrarity

_(See Basu's Shorter Constitution of India). Article 309 of the
\
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Constitution gives the Government the power to frame ruies for
the purpose of laying down the conditions of service and
recruitment of persons to be appointed to public services and
posts in cannection with the affairs of the Union or any of the
States. That article contemplates the drawing up of a
procedure and rules o regulate the recruitmant and regulate
the service conditions of appointees appointed to public posts.
It is well acknowledged that because of this, the entire process

of recruitment for services is controlled by detailed procedure

which specify the necessary qualifications, the mode of
appointment etc. If rules have been made under Article 309 of
the Constitution, then the Government can make appointments
only in accordance with Rules. The State is meant to be a
model empioyer. The Employment EXchanges (Compulsory
Notification of Vacancies) Act, 1959 was enacted to ensure

~equal opportunity for empioyment seekers. Though this Act

may not oblige an employer to employ only those peraons who
have been sponsored by employment exchanges, it places an
obligation on the emnlover to notify the vacancies that may
arise in the various uepartmcnts and for filling up of those
vacancies, based on procedure. Normally, statutory rules are
framed under the authority of law governing employment. It is
recognized that no Government order, notification or circular
can be substituted for the statutory rules framed under the
authority of law. This is because, following any other course
coula be disasirous inasmuch as it will deprive the sescurity of

- tenure and the right of equality conferred on civil servants under

the Constitutional scheme. [t may even amount to negating the
accepted service jurisprudence. Therefore, when statutory
rules are framed under Articie 208 of the Constitution which are
exhaustive, the only fair means to adopt is to make

- appointments based on the rules so framed.

XX - XX XX

.11 In spite of this scheme, there may be occasions when the

sovereign State or its instrumentalities will have to employ
perscns, in posts which are temporary, on daily wages, as
additional hands or taking them in without fallowing the required
procedure, to discharge the duties in respect of the posts that
are sanctioned and that are required to be filled in terms of the
relevant procedure established by the Constitution or for work
in tempaorary posts or projects that are not needed permanently.

This right of the Union or of the State Government cannot but
be recognized and there is nothing in the Constitution which
prohibits such engaging of persons temporarity or on daily
wages, to meet the ends of the situation. But the fact that such

engagements are resorted to, cannat be used to defeat the very
scheme of public employment. Nor can a Court say that the
Union o] the State Govemmems do not have the richt to engage
pamcular pro;ect is comoleted Once this nght of the
Government - is rec:ugmf_ed and the mandate of the.
constitutlonai requzrement for public employment is respected,
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there cannot be much difficulty in coming tot he conclusion th'at
it is ordinarily not proper  for Courts whether acting under
Atticle 226. of the Constitution or under Article 32 of the

Constitution, to direct absorption in peérmanent employment of

those who have been engaged without following a due process
of selection as envisaged by the constitutional scheme.

- XX XX XX

scheme of things Was emphasized. Chief 'Justice Bhagwati,
speaking on  behalf of the  Constitution - Bench  in

Dr.D.CWadhwa and others Vs. State of Bihar and others,. 7987
(7)) SCR 798 stated: . :

Legistature or the Executive or any other authority should

be within the constitutional limitations and if any practice -

is adopted by the Executive which is in flagrant and
systematic violation of its  constitutional limitations,
petiticher No.1 as 3 member of the public would have
sufficient interest to challenge such practice by filing a writ
petition and it would be the constitutional duty of this
Court to entertain tha writ petition and adjudicate upon the .
validity of such practice.” ' =

Thus, it is clear that adherence to the rule of equality in public
employment is a basic feature of our Constitution and since the -
-rule of law is the. core of our Constitution,' a.court would -
‘certainly be disabled ffom passing an order upholding a °

vidlation of Article 14 or in ordering the overlooking of the need
to comply with the requirements of Article 14 read with Article
16 of the constitution Therefore, consistent with the scheme
for public employment, this Couyrt while laying down the law, has
necessarily to hold that unfess the appointment is in terms of
the relevant rules and after g proper competition among
qualified persons, the Same would not confer any right on the
appointee. If it is g Contractual appcintment, the appaointment
¢omes to an end at the end of the contract, if it were an
engagement or appointment on daily wages or casual basis, the
Same would come to an eng when it is discontinued. Similarty,
a temporary eémpioyee could nct claim to be made permanent

- on the expiry of his term of appointment. it has also to be
- clarified that merely because 3 temporary employee or a casual

wage worker is continued for g time beyond the terms of his
appointment, he wauld not be entitled to be absorbed in regular
service or made Pemanent merely on the strength of such

"~.,‘vc/ontinuance, if the original appointment was not made by

/_. Fermyam e e ewemen o,
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following a due process of selection as envisaged by the
relevant rules. i is not open to the Court to prevent regular
fecruitment at the instance of temporary employees whose
period of employment has come to an end of of ad hoc
employees who by the very nature of the appointment, do not
acquire any right. High Courts acting under Article 225 of the
Constitution of India, should not ordinarily issue directions for
absaiption, regularization or permanent continuance unless the

- recruitment itself was made regularly and in terms of the
- Sonstitutional scheme. Merely because, an employee -had
- continued undercover of the order of Court, which we have

described as litigious employment' ion the earlier part of this
judgment, he would not be entitled to any right to be absorbed
O made permanent in tha service. In fact, in such cases, the
High Court mav not be justified in issuing interim- directions,

o

since, after all. if ultimately the employee approaching it is

- found entitled to relief, it may be possible for it to mould the
. relief in such a manner that uitimately no prejudice will be -
 caused to him, whether as an interim direction to continue his-

employment would hold up the regular procedure for selection
Or impose on the State the burden of paying an employee who
is really not required. The Coufts mus! be careful in ensuring
that they do not interfere unduly with the economic arrangement
of its affairs by the State or its instrumentalities or lend
themselves the instruments to faciiitate the bypassing of the
constitutional angd statutory mandates.
XXX XX XX ,
39 .. The employees before us were engaged on daily wages
in the concemned cepartment on g wage that was made known

tothem. There is no case that the wage agreed upon was not
- being paid. Those who are working on csily wages formed a

class by themselves, they cannot claim that they are
disciiminated as. against those who have been feguiarly
recruited on the basis of the relevant rules. No right can be
founded on an employment on caily wages to claim that such

employee should be freated on a part with a regular recruited .

cancidate, and made permanent in employment, even assuming
that the principle could be invoked for claiming equal wages for
equal work. There is no fundamental right in those who have
been emploved on daily wages or temporarily or on contractual

vasis, to claim that they have a right to be absorbed in service,

holders of a post, since, a regular appaointment could be miade
only by making appointments consistent with the requirements
Cf Articles 14 and 15 of the Constitution. The right to be treated
equally with the other employees emploved on daily wages,
cannot be extended to a claim for equal treatment with those
who were regularly employed. That would be treating unequals
as equais. It cannct also be retied on to claim a right to be
absorbed in service even thought hey have never been selected
in terms of the relevant recruitment rules. The arguments based

. - On Articles 14 and 18 of the Constitution are therefore overruled.
e
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40 it is contended that the State action in het reguiarizing the
- Biployees was nat falr within the framewerk of the rule of law.
The rule of law compels the State to make appointments as
envisaged by the Constitution and in the manner we have
indicted earljer. N most of these cases, no doubt, the
employees had worked for some length of time but this has
also been brought about by the pendency of proceedings in
Tribunals and Courts initiated at the instance of the employees.
Moreover, accepting an arguments of this nature would mean
that the State would be permitted to perpetuate an ilegality in
the matter of public empioyment and that would be g negation of
the constitutional scheme adopted by us, the people of India. It -
is therefore not possible to accept the argument that there must
e a direction to make permanent aii the persons employed on
daily wages. When the Coyrt s approached for relief by way of
a writ, the Court has necessarily to ask itself whether the person
before it had any legal right to be enforced. Considered in the ,
ignt of the Very ciear constitutional scheme, it cannct bes aid -

that the emplovees have been able té sstablish a |a al Hght te

Ba mads  paifvanant aven HBUGH TheY Rave never besh
appointed In terms of the relevant rules or in adherence of
Articles 14 and 16 of the Constitution”,

Conclusion‘:

31 - In the instant case, the main contention of the respondents is

that they have conducted the Depar’rmentai CompétiﬁVeExamination for

educationaily qualified all casual ;w‘orkers who have been WOrkmg in the

Central Passport .Or-ganizations as on 1.1.2006 for ﬁuiﬁg up-the existing - R

. vacancies at the level of Lower Division Clerks on 20.5.2006/215;2006 to

comply With the order of the Honfble High Court of Madras“» dated
25.11.2005 inP.D’handéwdhapam and others case (supvra).' fn the said
judgment the Hon'ble High Cour‘i' has noticed the stand of the re:spondenvt
Department made clear through the Circular dated 16.8.20805 whfdh fvwas_
undoubtedly contrary to tﬁe provisions containéd in existing relevant
recruitment rules, namely, Ministry of External Affairspentral 'Passkport”

Organizations (Group-C Posts) Recruitment Rules, 1996. The directions

-}”\pf the Hon'ble High Court to the respondents was to formulate a

N
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policy/scheme similar to the one ordered by the Tribunal in OA 212 to216
of 2003 before holding the Departmental Competitive Examination
exclusively for regularization of casual labourers as a one time measure by
giving age relaxation and weightage to casual labour service rendered by
the applicants and ofhér relaxed standards of qualification as the
respondents deem fit and proper in the circumsténces of the case and
based on such selection, to appoint the applicants in regular vacancy. The
respondents did not formulate any scheme/policy as ordered by the
. Hon'ble High Court.  The D.Oletter No. 28035/1/2002-Estt(D) dated
9.8.2005 (Annexure.R.18 with OA 442/20@6) from the then Secretary,
Ministry of Personnéi and Public Grievances and Pensions was only reply:
to another D.O. letter No.8216/PS/05 dated 27.6.2005 from the thenk
Foreign Secretary. Both these D.O. letters were mere correspondence
between the two departments prior to the issuance of the judgment’of the
Hon'ble High Court of Madras in P.Dhandayudhapani's case (supra) on
25.11.2005. The Secretary, Ministry of Personnel, Public Grievences and
Pensions in his D.O letter dated 9.8.2005 has specéﬂcaiiy pointed out that
th‘e DOPT's Scheme of 1993 was the last cne and all direct recruitment
vacancies of Clerks etc., are henceforth be filied up only through the
norrhal procedure and the regularization of daily Wagers in the manner
proposed by the Ministry of External Affairs would amount to back-door
entry which will have wide repercussions.- According to the Ministry of
Personnel, Public Grievarfces and Pensions, proposal of the Ministry of
External Affairs to absorb the casual labourers as Lower Division Clerks

after subjecting them through a Departmental Competitive Examination

—l would not still solve the problem as only 100 out of the total 300 casual

-
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labourers could only be regularized. The Ministry of External Affairs have

NO proposal as to how the problem of the remaining 200 educahonally
qualifi ed casual labourers would be solved. The view of the Secretary,

Ministry of Personnel, Public Grievances and Pension itself was different.

- According to him, the Ministry of External affairs should get sufﬁdent

number of Group ‘D' posts sanohoned and to appoint the exnstmg casual
Iabourers against those newly sanctioned posts. In any case, befovrevthe

:mpugned circulars dated 16.8.2005 and 17.3.2006 were issued, no

-scheme has been made taking into consideration of the vanous aspects of

the issues mvcalwsadz Henéa the santentisn e:af tHe raspsBhEaRts it izh%y

had held the departmental competitive examination for the educationally
duailfed casual labourers on 20 5. 2006/21 5.2006 as per the dlrectlons of
the Hon'ble High Court of Madras is'to be rejected.

32 ~ Another important aspect in these cases also cannot be lést
sight of. The judgment/orders of the Hon'ble High Couft of Madras in
P.Dhandayudhapani's case (supra) is dated 25.11.2005.  As noted
above, the respondents did not formulate "any-scheme/oolic*y after the
aforesaid judgment of the Hon'ble’ chh Court was pronounced. The frst
impugned curcular dated 16.8.2005 was issued pnor to the said judgment
and it was not based on any scheme/policy. The second lmpucned
circular dated 17.3.2006 was issued only as a modification to the earher

one. Though the Exammatlon in terms of the c:rcuiar dated 17 3. 2006 was

: schedufed to be held on 16.4.2006. it was postoo?ned indefinitely as

reported by the Senior Centra! Govt Standmg Counsel. In the

. meanwhrle the Apex Court has already pronounced the judgment in the




(<<‘L‘§h‘

K
e

”“W%,ig’f E e {

50

terms that "those who are_working on_daily waqes formed a class by

themselves and thev cannot claim that thev are dlscrlmmated as aqamst

those who have been requtarty recruited on the basis of the recruutment

rules, tt was also made clear that no right can be founded on an

emplovment on daily wages to claim that such emptovee should be treatad

on par with g reoularty recruited candldate and made permanent in

errployment even assuming that the principle could be invoked for

claummq equal waqe for equal work - There is no fundamentat right. in

those who have been emploved on dailv waages or temporarilv or on

contractuat basus to clalm that they have a right to be absorbed in service.

in para 18 of the saldjudgment the Apex Court again reminded as under

“This Court is not only the Constitutional Court, it is
also the highest court in the country, the final court
of appeal. By vittue of Article 141 of the
Constitution of India, what this coupt lays down is

the law of the land. lts decisions are binding on all
the Courts.”

- When the aforesaid judgment has already been pronounced by the

Hon'ble Supreme Court on 10.4. 20086, the respondents ought not have

oonducted  the examination  for the casual labourers oh

20.5.2006/21 5. 2006 for their aomomtment as Lower DMSlon Clerks on

regular basis which was admittedly against the existing Recrwtment Rules.

33 In the above facts and circumstances of the case, all the

prsent O.As and the RA are dismissed as they are devoid of any merit,

We cuash and set aside the imoucned circulars dated 16.8.2005 and

17’32006 as they are not based on an

y scheme sanctioned by any

e
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compfetent' authority. Consequently, we also hereby quash and set aside
the Departmental Competitive Examination held by the respondents on
0B B006/1 B 008 faF tHE BEUBENBHEIY HURIRRE BRaUE IEBBUEM e

appointment as Lower Division Clerks in the various Passport Offices

- in violation of the law iaidldown by the Apex Coutt in the case of Umadevi

“and others (supra). There shall be no order as to costs.

' GEORGE PARACKEN | SATHI NAIR
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