CENTRAL ADMINISTRATIVE TRIBUNAL: ERNAKULAM BENCH

Date of decision: 27.10.89

o ‘ Prasent
Hon'ble Shri NV Krishnan, Administrative Member
and
Hon'ble Shri N Dharmadan, Judicial Member
DA 441/89
1 PM Thomas |
2 P Varkey
. 3 KV Kunhirama Marar
4 M Onakkan . . : .
" S ' PK Kunhiraman Nambiar - : ¢ Applicants-
| Vs
-1 Diprector General of Posts B ' ;/;

Department of Posts, New Delhi.

2 Uniontof India rep. by its ) -
Secretary, Ministry of
Communications, New Delhi.

3. Postmaster General
Kerala Circle, Trivandrum.

4 Superintendent of Post Offices,
Cannanore Division, Cannanore.

5 Superintendent of Post Offices,

Kasargod Division, Kasargod. Resbcndents

m/s OV Radhakrishnan and
Radhamani Amma

—

Counsel of Applicants

Mr K Karthikeya Panicker, ACGSC | ¢ Counsel of Respondents
ORDER
Shri NV Krishnan, Administrative Member .
The}5‘Applicants, in this case aré Pénsionera
re-employed as eithar_ED Branch Post Masters or as ED
Sub Post Néstars. K% ED Agenté like thé applicants, are
paid only a consolidated allowance, which will be

3

referred,as the basic allowance hereafter. The allowance
' amount of - -

is paid irrespective of the/pension they receive or the

relief on such pension given to them»and furthér that

pension is not taken into account in determining the

basic allowance.
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2 It ie stated that in addition to the basic
allouance ,the aeplicants stafted receiving Dearness
Allbw;nCe thereon uith effect from 1.1.86,in pursuénce'
Of the Department of Post s 1etter No. 14-6/87-PAP
dated the 15th July, 1987. Houever, orders were

issued subsequently statlng‘that ED'Agentg)like the
applicants,who are reéemployed peﬁgioners,uill be

entitled=tordrau{uj either'the relief on the pensibn

which they receive or the Dearness Allowance on the

 basic allowance they get as ED Agents, but not both.

the Respondant -1,
Thus, it was clarified ln[}etter of[@he Director

General of P&T No. 14—26/87-PAP dated 14.4,88 that
is to

pensxoners re-employed as ED Agents mhmxux&ham opt Forv
drawal of dearness relief on pension or Dearpess
Allowance on the basic allowance (Ext.A3). By another

of Respondesnt-1,
letter dated 9.12.88 (Ext A4) /it was clarified that the
provisions of the Ext.A3 letter will take effect frbm
1st'3anua:y, 86. Ffurther, by a letter dated 29th December,
88 (Ext.A5), the Postmaster General, Kerala Circle
(Respondent-3) directed that over payments,if any, may
be recovered froh the pensioners»uorking as ED Agents on
account of their having draun~bqth Dearness Allowance
on basiciallowance and Dearness Relief on pension, Such
overpayments uere'dirééted to be recovered by Ext.ﬂﬁ order

in instalments not exceeding R 50/- per month (Ext.A6).

The applicants have impugned all the above orders and

ék_ have sought a direction .to the Respondents to grant them

e
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the benefit of Dearngss Allo;ance on the basic
ﬁllouanca as a separaté element, in addition to the
relief on pension being draun by them.

3 _ then the case came up for hearing, it was
mentioned byvtha counsel.?or the'apﬁlicént that in

OAK 610/88 the same issue'ua§ ipvoived and the

mét£er ﬁas been:cancluded.ﬁy é decision datéd 31.8.59"'
to thch, one of us (NV Krishnan) was a.ﬁarty. in'.
tgat'deciSian, which itself is based oh‘fhé principles
epﬁnciated py é decision of the‘Lé}ger Bench'inJTAK-732/87;
it was.h;;d that the applicants were entitlgd to hoth |

the relief on pension as.well as the Dearness Allowance

on the basic allouwance they get as ED Agents.

4 The learned counsel for the Respondents, hdméver,
tried to distinguish this case .from 0AK 610/88ezHowever, ue
find that the issues involved in that caseare exactly

the same as the issues involved in the present case.

Therefore, the decision dated.31,8.89 rendered in

DAK 610/88 is binding on us, unless we are pefsuadedr
to come to a different conclusion.

5 | The_learned counsel for the Respondents emphasised

"only the facts already considered in the earlier decision

" nhamely, that the applicants are part time employees and

they cannot enjoy the benefit of two Dearness Allowances
simultaheously. We notice that these matters have
already been considered in the aforesaid decision and

: v Lk .
we are not pg;suadad to dis—-agree fpem the visw taien

in that cass.
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6 We are aléo, therefore, of the view that in

the light.of fhe decision in OAK 610/88 and the
priﬁciples enunciated by the Larger Bench of ghe CAT
in TAK '»732/97, this application has to be allousd. |
The princiéles enunciated in TAK 732/87 are as follouws:

" (a) 1If, in determining the pay of a retired
pensioner on his rs-employment to a post, the
pension drawn by him ( or a part thereof) is
considered and the pay on the re-esmployed post
fixed - generally by reducing the pension therefrom =
then he will not be entitled to dearness relief

on pension ( or the portion of the pension, as

the case may be), which has gone into calculations
in regard to the fixation of pay on the re-smployed
post, for, as a result of the orders obtaining

at present, the dearness allowance will be

payable on an amount which is inclusive of the
reduced pay as well as the pension, taken into
account for the purposes of arriving at the reduced
pay. Payment of relief on pension will amount to
double relief.

(b) If on the contrary, the pension( or a part
thereof) does not go into calculations for
determining the pay on re-employment, then keeping
in view the manner in which the dearness allowance
is fixed, the dearness relief on such pension or
part thereof which does not enter into calculation
of pay fixation cannot be with=held".

? Ih the present case it is clear that‘the pension
does not figure at all in the calculation of the allowance.
In this view onthis matter, the applicants are entitled
to receive botﬁ the relief on their milita;y pension as
well as the dearnesé allowance on the basic allowance

they receive as ED Agenps. That position is not affected
either by the consideration that they are only part time
employees or that they do not receive any pay but only

Vgn allowance for the work done'by them. The principle
will siill be‘éhg same.

ee5



8 Accordingly, the iﬁpugﬁed orders Viz Ext.A3 -
BeSpondent 1's lette; dated 14.4.B8, Ext.Aﬁ - Respondent
w1;slet£er dated 9.12;88; Ext.A5 - Respondent 3's le;ter
dated 29.12.88 and Ext.A6 - Respondent 3'$~1ette: dated
30.5.88 are quashed. Ue_donot‘find it necessary to
"‘guash theiExF.AZ order-oﬁ_Respondeﬁt~1 daégd 10.2.88 as
this concermsserving Central querﬁmenﬁ and State Government
émﬁloyeea; The_Réspondeéts aré directed to #é;-back

. . the applicants the sums; if any, which may have been
deducted from their esmoluments or denied,go them on théi
’autﬁgrity of these i@pugned orders.’ Uedaﬂa:e;'thatlthe
applicantévare entitiedlto receive both the reiie?\onf |
their,military'penéion as‘uéll as the dearness aliouance
on tﬁe basié allouance.thay receive és ﬁD Agents..

9 The applicatiod is allowed. There will be no order

=

as to costs,

MMJM

N Dharmadan) *7/ /9? C (NV Krlshnan)
Judic1al Member , Admlnlstratkye Member

27.10.89 | 27.10.8
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BEFORE THE CENTRAL ADMINISTRATIVEMTRIBUNAL

 ERNAKULAM
0.A. No. 441/1989

' P.M, Thomas &\others : Applicants
Vpsts - i
Dlrector-General and others : Respondents

N
i

Reply filed for and on behalf of the respondents

I am the Assistant Director (Establishment
and Malls) attached to the Office of the 3rd reSpondent

I know tne facts of the case as dlsclosed by relevant
‘ flles I am filing this reply on behalf of the respon-

dents, 4ll the averments and allegations. contained

in the application are denied exceépt those that are

specrflcally admltted hereunder.

2, ~ The appl;catlon‘ls not maintainable either

in law or on facts, It is filed without any bonafides,
The impugned proceedings are legal and valid and are

issued in accordance with the provisions of law., The

" applicant cannot assail them‘en any of the grounds

mentioned'in the application,

3. Regarding the averments‘contained in para-

graph 4 (1, 2 3, 4, 5 and 6) of the appblcatlon, it

is submltted that the applicants are working as Extra-

Departmental Sub—Postmaster/BranchvPostmaster in
various post offices in Cannanore and Kasafagod Postai
Division. ‘They are re-employed pensioners in the ED
posts. The allowance Of the ED Agent is fixed, on
the basis of the norkload. In the case of pensioners
rekenployed as ED Agents also, the allowance is not
refixed on‘the ba51s of the pen81on of the re-employed
pen51onu7§5%e questlon of refixation of pay as in the
case of pensioners rememployed in the departmental

post does not arise in the case,
(eeriesn2)
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4, eegarding paragraph 4(7) of the application, it .
is submitted that while revising the allowance of ED

Agents pursuant to‘ihe reeommendation of the Saveor Commi-
531on, v1de Annexure A«l the Govt have decided that
the dearness allowance will be treated ‘as a separate |
element and will be payable to the ED Agents on the same

Apatfern as applicabie to the_departmental empioyees,

5.  Regarding paragreph 4(8) of the applicafion,'it’

is submitted'that\ae per AhnekurenAZ Central Government/ .
State Government employees working es ED.Agents are not
.eligible for.payment of deernese allowance. This, instruct~-
ions regarding non-payment of>D.A,to,Central/State Govt,
emplo§ees working as ED,AgenfsTwas'made applicable to |

the pensionerslworkipg;as EDA gents vide'Annexu;e A-3.

It was also further clarifieavvide'the abovejbrqgr that
a pensioner Qho has'beeh.re-employed as ED Agenéizzs to
opt for drawal of eitﬁer D.A.on the basis allowance or-
‘deainees relief on pensiohl”The D.A.on basic allowance

is payablevto such.pen;ioners wholopt for. stoppage of
dearness &% relief in their pension andlthe Dearness
Allowance will be paid frem,the eate from which the pen-~- |
sion elsbur51ng authority furnishes certlflcate about
stoppage of dearness relief on peqslon. The 1ntentlon
~of the érderlis fhet re-employed pensioner shall not )
take double:adventage i.e, eéarness allowance on af _p=—
" pasic allowance and dearness rellef for pensxon. As
per Annexure4A4 letter, the DG P&T clarified that
‘ AnneXUrqué and C:)AS are of clarificatory nature and
hence they are deemed to take’effet£ from 1=-1-1986, It
has been further clarified that instalmentsiof dearness
ailowance sanctieﬁed from 1L-7-1988 onwards (D.A was

sanctloned only from l=7- 1986) are not admissible to

such ‘reemployed - pen51oners who were in receipt of relief

(eeveessd)
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es'pension and hence"the overpayment is to be recovered

In accordance with the above clarlflcatlon of the DG P&T
v1de Annexureqk4 letter, the 3rd respondent issued A5
letter dt. 29-12~1988 to reV1ew the cases\and recover tne
over payment, The mode of reCOVery has been clarlfled

by the PostmasterASeneral vide Annexure A-bletter accordlng
to which it has been directed to recover the amount in
convenient instalment of not exceeding of Bs. 50/~ per -

month,

6. Regardlng the averments contalned in para 4(9)
of the application, 1t is submltted that over pald amount
=

is liable to be recovered to guard,agalnst_undue benefit™ Iz~

the applicants i.e., dearness élicwance on basic allowance

and dearness relief for pension. The over payment"C§§§
LAraxnrssXxRXFE 1s to be recovered from the applicanfe; but

the same is deferred in view of the.order passed by this

Hon'! ble Tribunaﬂ.&k/ewuer) ﬂ,M Qpr’cdj aiarfcb in y@)/)w 4 Ist,

Ind ans 54 ﬁﬁp aquﬂrzf,
7. There are no Merits in the various averments and

allegations centalned in the grounds urged in the appli=-
cation, Regarding ground A, it is s ubmitted tnet while
revising the allowance ef ED Agents pursuant .to the Savoor
Commission Recommendation, the Government has decided that
the dearness allowance will be treated as a separate elem
mentvand will be payable to thevED Agent on the same
pattern as appllcable to the departmental employees., But
that decision cannot in any way be 1nterpreted that the
‘pensioners who are re=-employed as ED Agents can enjoy double
'advantage.of dearness allowance on basic allowance.and
dearness relief on pensien as an employee of any neture
cannot at?the same time enjoy two deafness allowance. It
follows that the impugned clarification-and orders are
legal and sustalnable and the same will -not infringe
Article 14 and 16 of the Constitution as they alleged.
(eeraned) ’
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8. Regarding Ground 'B', it is submitted that

Annexure A2 clérification issued by'the lst respondent

will not defeat the decision of the Govemment cortained

in Annexure-Al as the Govt,.has only decided that the dear-
ness allowance will be treated as separate element, It

is a fact that dearness allowance varies from time to

time, It is also a fact that an employee cannot enjoy

two dearness allowance as the word dearness allowance
itself is explanatory in\nature.‘ The de€ision of the
Govt.thét dearness allowance will be treated as a separété
element and will be payable to the ED Agent on the same
pattern as appliéable to the Govt. employees cannot be in
any way interpreted that the Te-employed pénsioner'can‘
enjoy double advan%age as dearness‘allowanceionvbasic allow=-
ance and dearness relief for pension. So, it follows.
thét,AnnexurquZ is only a clarification of Aphexurqul.

The applicants have hot'been'denied any benefits assigned
6n‘them by virtqé of Annexure Al by the issue of A2
clarificétion letter ahd as such it is legal and sustaihabla

The allegations are denied.

g

9. .. Regarding Ground 'B', it i§vsubmitted thatfgjLi
fiﬁﬁkpanximnxisxaxpxagxxkxxwixkinx#ﬁ%pgnnexure A2 is only a
clarification to Annexure Al by which no beﬁefit has been
denied to the ED Agents like the applicants‘énd hence the

- allegations are false, unfounded and denied.

10, Regarding Ground 'D',~if is submitfed that relief’
on pension is a property within the meaning of Art-soo A
and the same cannot be taken away by administrative instru-
ctions, In the case on hand, such a right is not taken |
awéy by the clarification letter as they alleged. The
Govt, d ecision vide Annekure-Al is that dearness allowance
‘will.ﬁe treated as a>separate elemeht. The entitlement is
subject to law. The re-employed pensioners é;nnot take

double advantage of dearness allowance on basic allowance

and dearness relief on pension, They can enjoy either
o (eeeessd)
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- dearness allowance on ‘the basic allowance or dearness

il

relief on-pensioh.ﬁ The ‘Govt. decision vide Annexure-Al

“is only of ‘such nature and Annexure-A2 is a clarification
to Amnexuré-Al and the saﬁé Will‘ndt infringe Art 300 A

- of the Constitution aS'thgy alleged.

11. ' Regarding ground 'EY, it is sﬁbmitted that as
stafed'by the applicanﬁ relief on pension is paid for the
service reﬁdered; A Government servant is entitled for
_pensioﬁ for his past service as otherwise he cannot survive
‘and %herefyre pension is a right. Pension itself is
graﬁted oéggkzj%giirement, when a'Government servant
ietires from service, as far as the employer is #oncerned,f
he retirés for_ever and thereby he is granted pension

for his survival, Relief on pension is granted to him -

‘as a concession to cope with the increase in the cost of
living. Such. reliefs are policy matter of the Government,
.So, if a‘Govt, servént ié already retired from sexrvice
and‘thereby receiving pension and be,lugky to be rememployec
‘he cannot take double‘advantage of dearness allowance

on the basic allowance and dearness relief on pension,

The applicants can enjoy onlyjfhose bengfits’that are perm-
itted by law. Amexure-Al Govt. decision does not confer

on them any such undue benéfits; It followélthat they 2

are not denied any benéfits as they alleged.

12,  Regarding ground 'F', it is submitted that a
Govt, servant while he is in service he is paid his salary
plus dearness allowance and on retiremgnt he is paid pen-
.sibn and relief on pension. Relief on pensiqp varies
from'time to time ahd the same is a policy matter of the
govemment, - When a government servant retires from ser-
vice, as far as the go&ernment empioyee is concerned he
iéfetired for ever, RefemplOymeht is also a policy matter.
.of the government. ' There is no rigid}rule to the effect
that all pensioners should be re-emptoyed., If they are
(vrenisb) |
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re-employed, they are lucky. ED Agents are paid allowances
and the Government have'decideq;to pay the dearness allow-(
ance as admiésible(to the Govt. employees..\When a per=-
son'is employed foifthe first time in -his life a s an
ED Agent, he'is-paid‘ellowanCe prescribed for the EDAs
plus dearness allowance as decided by Annexure-Al. But -
when a pensioner is re—employed‘as ED Agent, the.olaim
for dearness alLoWancesion basic allowance and dearness
22X BWAR relief for peosion.is too much and the same has
no 1egal sanctlon by’ any law or governmgnt de0151on.
ﬂ’ﬁiﬁ@%ﬁr we may 9o in deep, we cannot get such a view
of the Govemment in Annexure A=l decision of the Govern-
jment. The EDAs ‘are doing‘the same work as stated by
the applicants, But that is not the queetiOn'to be
decided here. Equal pay for equal work is a settled
dictum and if the sg;;/denled naturally, Art,14 of the
Constitution would be 1nfr1nged The questlon 15 only
l,thau whether on re-employment of a pensioner, he can
enjoy doubke advantage of D.A. on basic allowance and
dearness relief for pehsioh;'iAs per the law, they | »
As pei Anhexure;ﬂl,
the . Government have also not dec1ded SO.

are not permitted to enjoy the"same
The appli~ -
cants have not establlshed their legal right before

this Hon'Ble Tribunal for such a double advantage

and as- such the recovery of the over=-payment cahnot be
- deal pays ~ '

said dended of dearness allowance.
For the reasons staced above and in the
1nterest of Justlce, it is humbly prayed that thls
Hon'ble Tr;bunal be pleased to dismiss the application

V..

with costs
Dated this the ég\ day of October, 1989

A Verlflcatlon

I, T. Krishnan Nalr, son of K. Kannan Nair,
aced 52 years, worklng as ASQ1stant Director(Establishment

(eveeeedT)
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and Mails) in the Office'of»Chief.Postmas er-General,
Kerala Circle, residing at_Trivahdrum, do hereby verify
that the above contents of paras éie true to the best

of my knowlédge and belief énd that I have not suppresseé

any material facts.

) . . I NIT LT
. . ) . ' I WANISINT T — ; T —
Solemnly affirmed and signed by the deponent Qho is
personally known to me in my presence‘oh this the day
of October, 1989 in my office at Trivandrum, -

RN

ATTESTING CFFI
X K-KUTTAN

\ Assistant Postmaster General (C & PG)

C Kerala Circle, Trivandrum-695 033



¥

{: B

BEECRE THE CENTRAL ADMINISTRATIVE
TRIBUNAL, ERNAKULAM,

 0.A. No. 441/1989

P.M. Thomas and others : Applicants
Vs.
. v

Director-General and . o '
others, 4 . RQSPonE?Qgg

T

.

~ Reply for and on behalf of the
~ Respondents,

K, KarthikgyaiPanicker,
Counsel for the respondents,




