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. The Hon'ble Mr. S.Fa.Mukerji. - Vice Chairman

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
: ERNAKULAM BENCH

- 0.A. No. 440 of 1990
FaBIx N ] R
DATE OF DECISION 122 . ” . ’99'
G, Aghokan Applicant (s)

-

M/s P.Sivan Pillai &
R.Sreekumar
Versus

Advocate for the Applicant (s)

. = 5 4 3
. Union of India, General Respondent (s)
- Manager, Southern Rallway, Madras
and 38 others .

(for R-1-3)

Mrs.Sumati Dandapani- Advocate for the Respondent (s)

Mr,P.C,J0seph-R,36

CORAM : Mr.M.C.Nambiar(R.ll, 5,10,11,12,15,16,17, 20,25, 26

28,30,31,22,33,37,38 and 39Y. ¢

—-and

The Hon'ble Mr. A.V, Haridasan - Judicial Member

Whether Reporters of local papers may be allowed to -see the Judgement? 7\—'»
To be referred to the Reporter or not? Yo

Whether their Lordships wish to see the fair copy of the Judgement? ]

To be circulated to all Benches of the Tribunal? vV

pON

JUDGEMENT
(Hon'ble Mr.S.P.Mukerji-Vice Chairman)

In this application dated 31.5.90 filed under
éection 19 of the . Administrative'Tribﬁnals Act the applicant
who-has been working as lascar in the Trivandérum Divieion
ofj%%buthern Railway has challenged the selection proceed-
ings&;elating to promotion from Class IV to Class III post
in t he '@per‘a'ting and Cél?mercial Departments in the_provmot-
ion quota vacancies which occuggﬁ between 1.4.84 and 31,3.89

: o
and have prayed that, respondents be directed to hold
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separate selections for vacancies arising in each of the

years during the aforesaid period.

S 2. The brief facts of the case are as follows.

The applicant is at present working as a Lascar in the
) - \
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‘Operating (Traffic) Department of the Southern Railway

in Group 'D' category. Promotionsto Group 'C*' posts are
) L
on the basis of selection through a written test and
. . Whow . ,
an interview «exe consicered necessary. The qualifying
P ‘ ‘
marks in the written and oral test are prescribed by
Quads freel ' .
the General Manager and thekcandidates are to be arranged
[ . . .
in the order of seniority for annual vacancies. & minimum

of 5 years of service in Class IV Railway service has

been prescribed for promotion, This was subsequently

reduced to three years. Clubbing of vacancies of more
than one Year has also been Considered to be irregular

by thé Railway Board. (Railway Board's letter dated
19.2.88 at Annexure.A.2). The applicant submitted an
application‘in response to the notice at Annexure &.3
which was issued for selection to £ill up the vacancies
which occuEEd‘between 1.4,84 and 31.3.89., He h%§ appeared
in the writ;;h test on 3.3,90 and éttended the viva test
on'28.3.90. . In the interview, according to the applicant,
the discussion wés arcund that charge memo issued égainst
the appiicapt on 25.1.88 which resulted iﬂtt}nor penalty
of loss of increment for 12 months. In the list of
selected candidates at Annexure.A.? his name did not

find a place. The applicant has challenged the selection
on the ground that annual tests were not held for annual
vacancies, By hold;ngiéingle test for five years)vacanCies,
thé applicant has'beén denied equality of opportunity by

extending the field of eligibility. This has also pedageé

" his being considered more than once if annual selections

. , % jin
had been held, By clubbing the Vacanciesg the record of
_ i

service was also considered by clubbing earlier amd sube

sequent vacancies in subsequent years. The respondents
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also did not prepare an a&h@G integrated Seniorlty List
of eliglble canOidates COming from different Seniority
units. The applicant has also challenged the holding
of viva-vOce test and prescribing the qualifying marks
for the same. He has also pointed out various discre-

pancies of candidates not invited to write the examinat-
who ) .
ion being included in the list of those passed the written
. “p\/‘

Qll)o
examination andksubstitution of answer papers.
o

3. ~In the counter dEEMNﬂit the respondents 1 to 3

'haVe stated that on th@ ba51s of written test and viva-

voce some panel was to be prepared but the same was not
published as it was necessary t§ reasséss the numba of
vacancies. The Tribunal when moved by some Candidates
directea Ehat the process of drawiné?;f a .panel based
on the selection which was initiated ;; 1984 should be.
completed and those who had passed both in written and
viva-voce tests on the previous occasion, their names
could be included in the panél. In compliance with that
orde?)lévpersons were inciuded in the panel-against 18
‘Vacancies and the applicants_z?erein were declared to beb
successful and their names inclﬁded in the panel. Sub-
sequentiy six more Canaidates challenged. the selection on
beann
the ground of number of vacancies-noéi%é&en into account,
in 0.A,K.590/88 but the application was rejected. Sub-
sequently against’37 vacancies of Train Clerks, Ticket
Collectors and Commercial Clerks, applications were invited

by the impugned notice dated 15,11.89 at Annexure.A,.3 and

written examination was held on different dates. Bﬁfkpg‘ag
. ‘. R

~ employszes including the applicant passed the written exami-

nation, The applicant was called for viva-voce also but

he failed in the viva test. Since the selection conducted
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- for the period ending 31.3.84 was questioned in O.A,
235/87 the respondents could ﬁot initiate any action

for fresh annmial selection subsequently, When that -
0.A, wés dispoéed of on 24.5.88 the respondénts could
initiate action thereafter. The applicant should have
questioned the legaiity of the examimation before
appeariﬁg in the writﬁen test. Having appeéred in

the test he cannot challenge its legality. The res-
pondents have Gonceded that all.thosétg%re eligible in
._1989 were allowed to appear in the selection "irrvespective
. of the period in which the Vacahcies might have occuééd.“
They have also indicated that there was no necessity

to publish any combined Seniority List prior to select-
ion. They have also indicated that 50 marks have been
allcttedsto written test, 25 marks for'interview and

25 marks for service records and # qualifying marks of
37% out of 75 for written and interview and an aggre-
gate of 50 out of 100 have been fixed. They have
explained that the two instances quoted by the applicant
of candidates being called for Written test or for viva-
voce without their names be'i‘ng in the list of such
cancdicates by étating that their names were erroneously

left out, They have denied substitution of answer

papers.

4, In the rejoinder the applicant has stated
that the respondents's avermént that he had failed in
the viva is fali? pecause L& pass in the written
examination will qualify fo;/empanelment irrespective
of the performance in viva. He has also stated that
the candidates from Catering Department whC were not
éligible were wrongly considered for promotion, He
has also challenged the single panel preparef for

' on aw

vacancies arising over six years @&s illegal andhthat
&~ A
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the applicants acquiescence by appearing is not a licence

for including ineligible persons.

5. We have heard the arguments of the learned
counsel for both the parties and gone through the docu-
ments carefully. This Tribunal has been consitently
taking the view that preparation of a single panel by
clubbing the Vacancieé is illegal as it makes persons
who were ineligible for vacancies in an earlier year,
ar éligible fbr the same vacanéy, if that vacancy is
c?;bbed with those of the subsequent years. The Govern-
ment of India also havé been issuing instruyuctions to
the effect that where annual promotions could not be
made for certain reasons, yearwise panel should be
prepared against the vacancies arising in each year by
considering those candidates who were eligible in each
particular year., Clubbing of wvacancies for a number of
years also distorts the assesswment of confidential re-
ports by bringing in reports of those years whiCh were
not available when‘the vacancies in a particular year

arose or including confidential reports of earlier

years which would not have been relevant against vacancies

of later years. The respondents have admitted that

"it was the‘Single panel that evidenced and showed that
the selection was lumpsum and there was notseparate
selecﬁions." Ag a matter of fact there should have been
separate selection$~for,each years vacancies. By the
preparation of single panel the entire selection process

is vitiated,

6. The argument that the applicant &id not raise

any objection to the notice which indicated that vacancies
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of 5 years are being taken into account cannot be

held against him. This is because one could still have
concluded froﬁvthe notice that even if thé vacancies are
clubbed together the selections could have been on the
basis of each yeafé Vacancies. The respondents having
stated that qualifying marks is 37% in the éombined
marks of written examihatiou and interview cannot be
Paand ‘

hede¢ to say that the applicant was not selected because
h;&%ailed in the interview., Since no qualifying marks

in the interview per se have been fixed, the question

-of f£ailure in t he interview does not arise,

7. - In the conspectus of facts and circumstances
we allow the application, set aside the'panel dated |
23.4;1990 at Annexure.A,7 and direct t%f? the respondents
to prepare year-wise Separate panels for year-wise
vacancies arising betwéen 1.4.84 and 31.3,89, For
o ‘ Which

preparing year-wise panels only those VaCanCiesﬂarose
during that year should be taken into account, ogiy those
Candidatesyggre eligible‘@%&@%%?@ during that year
should be considered and the confidential reports‘sub-
sequent to that yegr should not be taken into account,
The marks in the written test and the interview of the

' v on huv s g
candidates, however, should not be altered but the
qualifying marks should be taken as 50 per cent of the
totél of marks obtained in the interview and the written
}test. Those candidtes who have already been selected,
'tfained and promoted, however, should be allowed to con-

‘tinue till the annual panels are available on the above

(3.7 i
lines and such of those who was not included in any of
A :
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the panels should either be reverted to give place to
empanelled officials or allowed to continue on an adhoc

basis if necessary.j) There will be nO order as to costs.

%\x.ﬁf
. (S JPMURERIT)
JUDICIAL MEMBER VICE CHAIRMAN




