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This application havmg been flnaIIy heard on 17.2.2011, the Tribunal
on delivered the following:

ORDER
PER DR K.B.SURESH, JUDICIAL MEMBER :

As the cause of actlon arises from one incident aII four cases
have been heard together by consent and disposed off by this

common order.

2. The primary facts are as foIIowe‘: It appears that the Accountant
General\ of KeraIaWas visiting Thrissur BranCh Office on official work
on 30.4.2007. It appears that the applicant and cthers were aggrieved
by some service matte.rﬁs for which they - had submitted aA
'representaticn. As soon as they cameé to know that the A.G will be
vvisit»ing Thrissur on 24.4.2007, they requested for permission)to meet
him and discuss the matter with -Him. Apparently. on 30.4.2007 at
about 3.P.M, | the AG(AE) along with Deputy A.G (ASE), Thrissur
and ASS|stant Caretaker of the Branch Offlce entered the chamber of
| the Deputy A G. and at that time the appllcant in O.A.873/2009 along
with six others entered the chamber of th’e Deputy A.G and preferred
a representaticn to him. It’wculd appear that the A.G refused to
accept it and there seems tc be insistence on the part of the
employees for him to receive it. It has- come out in evidence that they -
'theredpon placed” the memorandum on the table and apparently
foIIowing the directions of the A.G Went’out of the otfice room of the

Deputy AG and apparently when they were outside, guted slogans
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like “A.G do justice” which was considered to be a breach of decorum
and disruption of office and charges were levelled agai_nst the
concerned employeés. Théreafter an enquiry was held Aénd the
enquiry report having cohcluded the enquiry officer submitted a report
finding that the charges were proved. Following this, the disciplinary
authority imposed punishment as he thought appropriate and the
appellate éuthority have also confirmed the said punishment and
thereon the applicants have challenged the said punishment imposed

on them and have:approached this Tribunal.

3. Thé crucial aspect relating to the ‘issue.is available in Annekure
A-11 wherein the questions and’ahswers but to PW-1 and PW-2 in
the enquiry afe discussed. The PW-1 ‘is Deputy AG and PW-2 is the
Assistant 'Caretaker' who according to the A.G were in the room along
with him and therefbre could be termed as an eye witnesses. PW-1
would say (1) when A_ssc__iciation- has given written representation
stating some point fo.r discussion with A.G, the paper was put up to
A.Q only after he came tb the dfﬁce on'30.4._2'007. (2) Pernﬁission waé
not granted for discussion butvit was Ano_t communicated to the
Association. (3) Office bearers of the recognizéd Association can
submit representation to Head of ‘Office in matters of common
‘ interest. (4) When Association repre‘sentativés entered the room of
the AG, no one prevented them by words or gésture (5) One among
the group was carrying a paper a,ndjtried to hand over the paper to

the A.G. (6) When the A.G rejected it they tried to give it a second
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time or third time. (7) There was. no physical forc%gp/plied. When




the A.G refused 'they left after arguinents. PW-2 seem to have said
so in the inquiry “] do not remember where was Velayqdhan's)
position - in the group, wheth_er in forefront, in middle or in th.e
back? | do not remembervthe exact person who tried to place the
memorandum . | did not see Vel&yudhan shouting slogans.” One
of the slogans was “AG do justice”. Further, PW-1 in its cross
examination has stated that the group did not shout any slogans
inside the chamber. The éxact Wdrd of the slogan could not be heard
in the room. He is not therefore not in a position to remember whether -
Velayudhan shouted .siogans of not. The matter was over in 2/3
minutés and the function.ing of the office.was not disrupted due to the
incivdent. ‘Therefore, a ratiohal and logical éonclusion of this

examination of 2 witnesses was that:

i. Permission was éo_ught for by the Association to
meet the A.G,

il. Pgrmission was not expressly denied. It was also not

~ impliedly dénied.

iii. The normal practice ép'pears' to be for the Associatipn
Office Bearers to meet the A.G directly whenever
situation requires.

~iv. No one had prevented them by any methods from
-~ entering the roqm.‘ |
v. There was no physical interaction between anybody.
vi. Emp]oyees offered a representation which the A.G

refused to acCep_t. They seems to hav%ﬂurther



requested Him to acéept and after 2/3 requesté they-

seem to ha\)e placed it on the table and walked out;
There was no further incident in the ‘chamber.ﬁ

vii. The witn,esseé say that they could hear slogans bein‘g

shouted outside the room of the A.G, beyond the

| closed (iOOI' and PW-2 could récollect fhe 'wérd “AG

do justice.”

4, | This seems to be the sum and total of the incident. The enquiry
officer cited frorﬁ the Presenting Officer and .the Defence Assistént
the summary of case. 'Iv'h“ehPr‘esentipé Officer seem tq have stated
that PW-1 and PW-2 have confirmed the presencebf fhe Charged
officer in the group of seven and that the charged officer did not obey
the command_of the A.G to leave the chamber at once. He further
said_ no expﬁcit permis‘sioﬁ wés given for discussion. He also
stated that PW-2 has said that at first the group did not dbey thé
order of the A.G. The crux of the presentation of the Presenting
Officer seems to bl_e at once and at first The immediacy of
obedience to the AG's comma:nd, accérd_ing to him is the.cruxA of
the charge. Hé does not seem to have elaborated the factum of force
whicH according to the e\_/idence available seems to be only an.

embellishment.

5. In the summary of the defence assistant as noted by the
enquiry officer in his rebort, it was noted that the non granting of

permission of meeting was not communicated &) the Association,
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nobody had prevented them from eﬁtering the room, there was no' -
ﬁhysicél fofce and both Witn_essfes are not sure who shouted slogans.
“He -k_seevmsto' have analysed the de‘posiﬁons and found that w?wen they‘
tried to have the paper handed over to thé A.G they tried to
repeatedly hand-over the paper and o,n his refusal to accept it placed

the paper on the tablelahd_left.'

6. Let us try to understa_nd whatv is the force Whigh the employee
‘seem to have employed. Admittedly fhere was no physical interactioh
* between any of them? There was no force to accept-represent_a‘tibn
other tha_n as oral request tc; accept. It méy be that there was further
request following rejection and they placed the ’representat\ion on the
table and weht out. No eleménf of force is found sustainable in this

context ahd what is diScernible is supplication and request even

thoUgh vrepe‘ated request.’

7. . The Enquiry Officer relies on both the witnesses and found that
the credibility of the Withesses was not challgnged by the defence at
any point of\ time. This is quite ur]fderstandablt;, as at no point. Could
~the ‘defenc'e assail credibility of both witn’esseé .as goi'ng by the
: deposition of tho.se; twd witness_es,} They seem to support the défence
versjoh. No.'reasbnable man cah come to the same conclusion with
the Enqﬁiry Officer. }The enquiry officer further says that orders of
superior officers are 'tc) b_e obeyed not iny inrwlords but also_ in spirit.
| ‘Hve also f_oimd‘ that by offering a paper to the AG the employees had

prevented AG from discharging his duties. Both witness‘es dovnot‘
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appear to ha_\)_e said anything against the employees. Thus, the
findings of the enquiry officer seems to be more in the realm of

imaginatibn than based on facts.

8. One only hopes that greater wisdom and sensitiveness
pervades higher officialdom. Lack of sensitivity and inordinate

arrogance seems to be bright in display.

9. A detailed reply affidavit is filed by the respondents and they
quote judgment of Hon'ble Supreme Court in the case of Parma

Nanda v. State of Haryéna [1989(2) SCC 177] which canvas a view

that an enquiry consistent with the rules and in accordance with
principles of natural justice is what is called for and the punishment
' Would be exclusively within th_e‘jurisdiction of’the competent authority.
It further says that if the punishment is based on evidence and that it
is ncﬁt‘arbitrary, malafide or perverse, no judicial interdiction is called"
for. Therefore, by -neces'fs‘a.fy implication, when punishment is
based on no evidence and the process is arb‘itrary, malafide and
| pervérse, the TriBunaI has to necessari]y in%ervene. Sever‘al other
cases are also mentioned éspecially wherein the Apex Court has
canvassed a view that for insubordination based on constitutionél
freedoms no exception can pe granted. It is in respect of
M.H.Devendrappa Vv.’ Karnafaka State Small Industrieé

Development corporation [(1998:) 3 SCC 732] wherein the

concerned employees has sent a representation to the Government

requesting action against higher officials for cc\rruption. But then
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much watef has flown _under the bridge. We have now recognized
the value of whistle blbwer t_o' the society. The Hon'ble Apex court
had held that such disclosures on the basis 'o_f public vgl”obd and
welfare musf be encouraged. Therefore, the primary questioh is that
whgt isvof benefit to the g»er_ieral public. The.g';overﬁment and its
functionaries not exist for th‘eir' personal enhancémént or benefit but
for thé _gen‘eral public. The office c’iec'o'rum, diécipline in office and
other principles are enunciated not for the enhancement of the
| concerned officials prestige b‘ut for betterment of pros'pectvs -of
the general public. There seems to be misreading of functions
and powér in this respect. The responden{s hav_e..explained in
paragraph 5 of rely what the. respondenfs have meant by forcibl.e
éntry. They. would say that since explicit permission was not yet
grantéd tvhe entry of employees to fheir superiors room co‘nstitute
forcible entry. They have not.commented upon the case of the
applicant that it was the é’ébepted and the curreﬁt practice for the
Associ,atioh Ofﬁce- Bearers to meet the AG when they wanted a
specific matter to be discussed with him. Nothi;wg prevented him from |
vgiving thém anothé'r' 'time if he was bu_sy at that time since he was
there on official business and it Would Yhave 'béen wiser on his part to
listen to those grievances. ‘He has every right to 'reject those
grievances But, in the best practices of ‘man management and
sensitivity in administfatioh?-fhere cannot be any doubt that the AG
should have received a reprvese‘ntation from his subordinate

employeeé whether dr not he though such griev nces were to be
AN
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deemed as correct or‘not. In paragraph' 13 of the reply statement;
they would say that thé fjndings/ of the enquiry authority are _stipported
by evidence. Having gone. t‘r:wlr‘ough. thé evidence we find. it to be
contrary and evidencé gAiven by both PW-1 vanvd PW-2 are égainsf
the case put forward by the department. The enquiry autHority has
never acted jud_iciously .a_nd. judicially. They would say that the
éppﬁcant had not pointéd-‘but any prdbedural lapse on the part of the
enquify vauthority.' But it i.s available from the records that he had
poinfed out the fact that.ﬁo' man can be his own judge in any cause.
Ih paragraph 16 thevrespo'ﬁd'e"nts woﬁld say that the superior ofﬁ.cer
can be met only after getting a sbecific oral or written permission. But

the evidence of the Deputy AG is that normally the current bractié_e is
that they can meet the supérior qffice‘r to put forward their grievances.
'Since it was a consistént practice followed regularly, if the conéerned
officer wanted a Achange in proceduré it can only be by accepted
meahs. Since the repreSeﬁtation was handed over to the concerned
- official 3 days 'pri‘or to it, it can 6_n|y be as‘su‘n‘;\ed that the recipient 6f
such request was also under the bbnafide- believe that the normal
custom would be followed. Oth‘erwise, he would have pointed out that
the present AG is not c_'l'esivrous of me,etin%g them in the 3 days which

eIapSed _between:s'ubm_ittihg of the répresentation and the meeting

with the AG. v o
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10. -Based on the pleadings and the submissions of the co'unsei
what appears is that and the pleadings as well as An.nexure A-9
nothin'g more be Said about the repoit of the enquiry office';}o‘t_her than
it ap.pears to be more situated in the ,realm of imagination. It is more
of a tunctional theoretical position aw& than actual expression of "
| evénts as availabie from-the evidence in question. Interpretation of
evidence is one thing but.suppression of evidence is anothert
The evidenoe of PW 1&2 {cleafly makes the prosecution solely
untenable. It does not bring about any element of force rather it
bringls-otlt it supplic‘at'ion:and request. The shouting of slogans of
persons standing outside the corridor ca'n onl.‘y' ‘create a suspicion
againstithe officials belief but to‘ accept it as a pointer against the
applioant would be against justice as" _for some one else's mistake no
one can be helci res‘pon“s"ibrle"asapparently almost 30 others were
waiting outside. The slogan, if_ we look at it is ha‘rdly derogatory. The |
whole in,oident lasted only 2 to minutes and going through the enquiry
officers report and the orders it seems that the foctxs is established to
be on the word at once and'_‘at first. Military Discipline need not be
expected in an ordinary Government oftioé. The grievance of
authorities would thus appear to be on the refusal to accept the
repr;ésentation that they h.a\)e Vreque‘sted thrice rnore before placing
the ropresent.ation on the table and walking out. More than a
mountain is seem to be built from mobhill. The Hon'ble Apox Court
had e—onsidered such fissnés in Mohd. Y.unus Khan v. State of Uttar

Pradesh and otners [(2010)10 SCC 539]. Tin\e Hon'ble Apex court
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held that prejudices against an illegal order may not be termed as
misconduct in every case. It is significant to note that this relate to the
police force wherein higher degree of discipline is necessary for the
requirement of the force. The Apex Court held that none can be the
- judge of one's own conduct. The AG himself is one among the eye
witnesses to the incident. He could not have participated in the
inquiry in any manner other than as a witness. The excuse of the
respondents seems to be that none of the applicants protested
against him.. This seems to be incorrect as documentation would
contradict this view of th‘e respondents. Besides even without specific
prodding in this regard authorities are required to act fairly and to
be seen as actlng fairly. Therefore havrng found that the report of
enqwry officer is Vitiated by non- application of mind, suppression of
actual evidence and there being no rational nexus between the
evidence available and the findings, the enquiry report cannot be
accepted as valid in law and justice. Before parting with this matter,
we must focus our attenvtion to Annexure A-10 wherein the Presenting
Officer asked the PW-1, what is the dictionary meaning of ‘parged”.
He would say it has seven meanings but in this context “the entry
without permission or ap'poi'ntment.‘ No’ man howvever high is
phonetically SO proficient as to be able to quote dictionary
meaning from memory. This alone would say that enquiry rates
some stage management. The evidence in such inquiry is to be
assessed more severei'y. Th'e questions of presenting officer were

leading questions. No ‘one had any case t{lat anybody
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: barged into the .I’OOfT.-]. Even 'during the cross examination the
presehtingj officer seems to-have interposed and asked (PW-1). “You
said‘one among the group handed 'ove_r paper to the AG Could it
not be, Velayudhan? (PW.1). |- cannot éay whether it was
Velayudhan or someone else.” Then he further asked “did they insist
that the A.G receive t'he.patpe'r they bfpught”' and the PW.1 answered
. they came to hand over the paper‘t'o the A.G. Then he ask’ed that by
placing the papef on the table, did it not amount to forcing the
memorandum on A.G? and PW.1 said A.G was not willing to take it at
,hand; As he refused to accept it by hand they put it on the table. The
rest of it also make interestivng reading. Even‘ the enquiry officer is
réqui}red}to act impartially éhd without bias. It is surprising that these
in'terventioh Were aII6Wed by the enquiry. 6fficer. But even then
noth’ing came in; which would discredit the applicants. In Page No.9
of Annexure A-1O the présenting officer had asked whether it is
becoming of a Government sérvant and is it good conduct for getting
into anv afgument with Head of Office even Qy 2/3 minutes only and
PW.1 answers that the intention waé only to give the representation.
It ‘is interesting'reading when you cons_ider that Annéxure A-10
is thve preéenting officers summary of charges. |

1. ltis a well séttled rule of Administrative Law that an execu.tivé
agency nﬁ'ust be 'rigcv>rokuslly held t.o the standards by whic;h it professeé _
its acti.on to be judged énd it mustfbé scrupulously observe those
standards. Thus spoke Justice P.N. Bhagwati in Ramana

Dayaram Shetty Vs. The International Airport Aut{lority of India
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and Other’s caée reporfed in'AIR' 1979 SC 1628 and thus, the
Article 14 of the Constitution had proved to be a'val‘i_d tool Contraéting
what has been trained in as unfettered discretion. Thus, tl;e Courts
have demanded that adrﬁinistrative discretion must not adopt
arbitrariness and its exercise' must be based on reasonable and
relevant Qriteria and not on vague and uncertain guidelines. The
dictum that subordinate officers must be allowed to complain without
any reétraint is based on best man-management principles. When a
superior officer denies this opportunity to its workmen, needless
arises. It is the part of managerial responsibility to attend to the
grievances of its workmen and when the managerial personnel
correctly applied this anctio_nA a jurisdiction vested in.him is being
used and otherwise thereby misused. We have found :ch.at the currént
pracﬁce was for the workmen to meet their superior officers if they
have any grievance. That seems to be the sum and substance of the
testimony of P.W.-| t'hé.Déf)ut'y Accountant General as well. Thus
following the above Apek' Cert rulings the standards of man
management expected in senior officers cannot be seem to be

diminished for arbitrary reasons and personal preferences.

12. To add to this, the maxim of nemo judex in causa sua; i.e. a
judge should not adjudicate upon a cause in which he is interested is
of cardinal importahce. It'vi‘s' ali the more recognizable in the present
“issue. It constitutes a very important principlé of determination of

administrative action even in enforcing discipline. \‘\ A \
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13, But, in fhis cohtekt, the question of ‘official bias’ has also
assumed prominence whether there may be or ﬁot per‘son&ua-l ilt-will,
pfe's_ént, -:but_ there may be evidénce of an abnormal desire to uphold a |
particular depar-tm’éntalv polic.y which would b'revent an .impartial
adjudication of.the dispﬁte, A‘similar‘ situation Was considered by the
Hon’ble High Court of Madras in Venkatachalam lyer Vs. State of
MP reported in AIR 1957 Madras 623. The Hor'ble Apx Court in A.K.
Kraibak* Vs. UOI reported in AIR;1970 SC 150 at page 155 had séid;
“the ;eal question is not whether he was. biased. It is too difficult to
prove 'the state of mind of a berson, ther_efore, what We have to see

is, whether there is reasonable ground for believing that he was likely -

- to have been biased. There must be a reasonable likelihood of bias”.

14;l In th‘e- instant case, the fﬁnctional role played by the
AccoLmtant ‘G'ene'ral'canno’»c be. disclounted_. From_ the po.sitionﬂof a
‘witness he aésumed the pQ‘st of a judge‘and a\n,'inquiry report Which _
vsuppre_sse'd_ crué_ial 'evidence_ and ‘g'los_sed ~over specific
stétement_ made 'by' the witnesses  were accepted' in toto.
Therefore, we have té hold that the fotal process from the inquiry tq
the abpellate order was vitiated by bias, non application of mind and
suppression of eviden_ce.' The poIicyv of invoking wider powers under
the convstitutionali prOVisio’ns is  pregnant With the prin_cipl‘e,of.
: »conSequences.v The Courts have repeatedly aséertedthat Wh‘ere

there is a right there is a remedy. The Hon’ki‘ie Supreme Court of
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India had stated that as far as possible the anxiety and endeavour of
the Court ought to be to remedy an injusticevrather then de_nyvrelief
on purely technical and procedural grounds. Thus whetfe a bétitioner
seeks a relief it is always open to the Court fo grant him appropriate
reliefs. This is moré high-lightéd and illustrated by the Hon’ble Apex
Court decision rendered in Bahdhué- Mukti Morcha Vs. UOI & Ors.

decision reported in AIR 1984 SC 802.

15. Thus cdnsidering' cumulatively the entire‘ process adopted by
the respondents it seem to have resulted in a great injustice. A smal] '
- matter was made- up'into a \_)e_ry large entity. To cap this, the enquiry
~which ought to have 'beén impartial and unbiaéed becéme a farce of
the proceedings wherein even during'the cross examination and th.at
too found in recorded éfétements‘, the Presenting Officer would
intervene and asked clarificatory questions and answers will bé
recorded. He was perﬁitted to ask Ie_ading questions and the way in
some of the questions are ansWered IeaVes much to be desi‘red.' Itis
ah expression of stage managed.productidn and thus held to be
vitiated through-out. It may not be out of pléce to obserVe that more

prudence is fequired when an official performs quasi-judicial duty.

16. Since the Annexu‘re A-1 and A-2 being the result of conéideration
of the enquiry report Whiéh is vitiated by suppression 6f evidence, non
application of 'mind, arbitr_a'ry, whimsical and opposed to law and
justice in every sén_se‘, it is hereby quashed. We direct that all the

applicants be restored to their former positions}\ﬁorthwith. We further
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~ direct that if in the mterregnum if any promotlonal avenues are also
opened to the applicants then they are entitled to it. All the O As are

" allowed with no arder as to costs. _ _ .
J)&LJ 30 3 7“1’“ i S e et -t e 7 g
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