-CENTRAL ADM!N!STRATNE TRIBUNAL
: - ERNAKULAM BENCH

0. A NOs 398/07, &30/07 439/07 & 440/07

- Wednesday, this the 13" day of Febfuary, 2008.
~ CORAM ' ;

HON'BLE MR GEORGE PARACKEN, JUDICIAL MEMBER
- HON'BLE DR. K. S SUGA. ~VHAN, ADMHNISTRATIVE MEMBER o

O.A. 398/07

U.K. Sasidharan S/o late Kunhiraman
Assistant Foreman (Air Electrical) (A/L)

Naval Aircraft Yard,Naval Base, -

Cochin-682 004 C
Residing at Panangat Houlse, KRRA-14 P
Edappally, Cochin- 682 024 T .. - Applicant

(By Advocate Mr.. TCG Swamy)
Vs |

1+ Union of lndla represented by |
The Secretary to the Government of India
VMmlstry of Defence, New Delhi. ' ‘

2 . The Chiéf of the Naval Staff, v
 Integrated Headquaders o :
~ Ministry of Defence- (Navy)(DCP)

New Delhi.

3 The Flag Officer Commanding-in-Chief
- Headquarters, Southern-Naval Command,
Naval Base, Koo'hi—682 004

4 The Chief Staff Officer (P&A)

Headquarters, Southern Naval Command
Naval Base, Kochi-682 004. | | ..Respondents

By Advocate Mr. TPM lbrahim Khan, SCGSC.



~,

o

O.A. 430/2007

1

P K. Peethambaran S/o Kumaran
Chargeman Gr.l (Air Radio) -
Naval Aircraft Yard (Kochi)

Naval Base, Kochi-682 004
residing at No.C-30/874-B

MES Road, Thiycoodam, Vyttila
Ernakulam.

Y. Chandrasekharan S/o Gangadhara Sarma
Chargeman Gr. | (Air Radio)
Naval Aeronautical Quality Assurance Service (Kochi)

| Naval Base, Kochi-682 004

residing at'AMBADT, MERRA 153
Edakkat Lane lll, Ponnichera road,

Edappally, Ernakulam - Applicants.

: (By Advocate M/s.. TCG Swamy )

1

Vs !
Union of India represented by ‘
The Secretary to the Government of India,
Ministry of Defence, New Delhi. :

The Chief of the Naval Staff,
Integrated Headquarters,
Ministry of Defence (Navy)(DCP)
New Delhi. i

The Flag Officer Commanding-in-Chief -
Headquarters, Southern Naval Command, I

"Naval Base, Kochr 682 004.

The Chief Staff Off cer (P&A) :
Headquarters, Southern Naval Command
Naval Base, Kochi-682004. ..Respondents

By Advocate Mr. TPM Ibrahim Khan, SCGSC.

O.A. 438/2002

1

P. Appukkuttan S/o P. Vellayan
Chargeman Gr.| (Air Engine)
Naval Aircraft Yard (Kochi)
Naval Base, Kochi-682 004
residing at Panachikkal House,

Thottungathara Road,
Kadavanthara, Kochi-20



.. 2 . O.R. Sasi S/o Ramakrishnan i
i ., Chargeman Gr.l (Air Engme) f
. Naval Aircrafts Yard (Kochi)

* Naval Base, Kochi-682004 -

i residing:at Oli Parambil House,

. Attaniyedathu Road ,Vennala PO

, ‘Kochl-28

13 . AK. Kumaran S'Io Kannan
v i “Chargeman Gr.| (Air Engine)
Naval Aircrafts Yard (Kochi)
Naval Base Kochi-682 004
residing 'at Amachottll House,
- Paingarappilly Road, Tnlpumthura PO ,
" Ernakuiam District. . Applicants

~ (By Advocate Ms.. TC_G Swamy)
Vs

1 . Union of India represented by ,
- The Secretary to the Government of India
Ministry of Defence New Delhi.

2 "The Chief of the Naval Staﬁ
Integrated Headquarters,
Ministry of Defence (Navy)(DCP)

~ New Delhl o ,

"3 The Flag OfﬁceriCommanding~in-Chief
| - Headquarters, Southern Naval Command,|
? Naval Base, Kochi-682 004. |

4 The Chief Staff Officer (P&A)
Headquarters, Southern Naval Command, |
- Naval Base Kochi-682 004 % ..Respondents

1 By Advocate Mr TPM lbrahim Khan, SCGSC
© O.A. 44012007

S V. Slvadasan Slo V. Pazhani

3 Chargeman Gr.l (Air Electrical)

Naval Aircraft Yard (Kochi)

it ' Naval Base, Kochi-682 004

TR residing at type-Ill/C-9

o : - DawsonVihar, Thycoodam,
Emakulam




'Poonlthura PO, Emakulam

(By Advocate M/s.. TCG Swamy)

O. C. Alice W/o K.S. John
Chargeman Gr.| (Air Electrical)
Naval Aircraft Yard (Kochi)
Naval Base, Kochi-682 004
residing at Type-lll/C-4

Dawson Vihar, Thycoodam
Ernakulam,

P.V. MohananNambiar Sfo Raghevan Nambiar
Chargeman Gr.| (Air Electrical) j
Naval Aircraft Yard (Kochi) '

‘Naval Base, Kochi-682 004 . o

residing at Saranya, Mukkiottil Temple Road<

M.K. Shay Slo Karunakaran

Chargeman Gr.| (Air Electrical)
Naval Aircraft Yard (Kochi) ,
Naval Base, Kochi-682 004 !
residing at Thekkeveliyil, Poothotta - |
Ernakulam District. |

Vs

Union of India represented by
The Secretary to the Government of India

Ministry of Defence, New Delhi.

Thé Chief of the Naval Staff,
Integrated Headquarters,

Ministry of Defence (Navy)(DCP)
New Delhi.

The Flag Officer ;Cemmanding-in@hief
Headquarters, Southern Naval Command,
Naval Base, Kochi-682 004.

The Chief Staff Officer (P&A)

- Headquarters, Southern Naval Command,
‘Naval Base, Kochi-682 004.

- By Advocate Mr. TPM Ibrahim Khan, SCGSC.

...Applicants

..Respondents
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. ORDER
. - .

HON'BLE DR. K.S. SUGATHAN, ADMINISTRATIVE MEMBER

The issue ‘invot‘vec;i in all ghese fbur OAs are identical. Therefore all

.

: : tﬁ;eée‘fourio/\s are disposed of through a common order.

" 2 The bruef facts of the cases are as follows

O A 398/07 '

3 | Tﬁe applicant in this O.A. is presently working as Assistant
fForeman',. (Air Electrical (AL)in the pay scale of ‘Rs. 6500—10500 under the
:respondents. He was i.n'i‘tiévlly aprinted as Mechanic in 1977and received
prdfnd'tiohs-from' time to time. " Before the year 2001 the Technical
‘“.S:Qpeqr.visory cadre consisted of three. pay. 'scales nahd.ely_:S_enior
Chargerﬁan in the pay écalle of Rs. 5000-8000 Foreman in the pay scale_ )
of Rs. 5500-9000 and Senior Foreman in the pay scale of Rs. 7450-
..1 1500. During the,yeaf 2001 by order dated 26.12.01 issued by the first

~ra

- respondenfa a Four Tier structure was introduced with the following

scales:
(i) Chargeman Il " Rs. 5000-8000
o o (i) Chargeman-| - Rs. 5500-8000
1 .1 i) Assistant Foreman Rs. 6500-10500

(iv). Foreman (Gazetted) Rs. 7450-11500

o 4 The apphcant was promoted m March, 2005 as Assistant Foreman /

the ot

WhICh is a post in the Four Tier structure. It is applicant's grievance 1s:thafz

L
aithough he is eliglble to be considered to the post of Foreman (Gazetted)
| in the scale of Rs. 7’45'051‘1500_, his case has not been Con_sidered‘b,y_the

respondent‘s in spite of repeated représéntations. He hasl prayed fo_r"the

- S frne s 2w



following reliefs through this O'A:

(a) Declare that the non-feasance on the part of the
respondents in considering the applicant for promotion as
Foreman (Gazetted)Air Electrical (A/l)against the existing
vacancy is arbitrary,discriminatory and contrary to law and
hence, unconstltuttonal !

] ! i
b

; (b) Dlrect the xexpondents to consider and promote the

,' applicant as as Foreman (Gazetted) Air Electrical, \(A/L) and direct

ithe respondents to grant the applicant all conscqucntnl benefits
wvnth effect from the date of promotion of those who are L

~ irecommended by the DPC which met on 30 May 2007 to the post

. lofl‘or eman (Gazetted) (A/R)or A/I“; as the case mav be;
(¢) Award costs of and mcrdontal-thereto
(d)  Pass such other orders or duca.tmn\ as deemed _]mt

and fit by this Hon'ble Iribunal..

| o.A. 4302007

5 ? ‘The ap.phcants |n this OA are presently worklng as Chargeman
Grade 1 in the pay scale of Rs.5500-8000 in the Nava! Aircraft Yard (NAY)
un_der the respondents.: The apphcants are aggneved by. the demal of
consideration for promotton to the po'st of ASsiéstant Foreman in the pay
scale of Rs. 6500—10500; -‘The a«oplica‘nts v-jrer-e inittally:appointed asv
Meohamc G?ade C and recenved promot|ons from ttme to ttme They were

Iast promoted as Chargeman Grade l. Accordlng to the Four Tier Structure

mtroduoed by the respondents in the year 2001 they are’ now eligible to

-~ be considered for promotron as Assistant Foreman in the pay scale of Rs. \'

% iu'u

6500—10500. it is the appttcant‘s grievance that ~  the vacancies are

available they are not being considered foﬁ pror’noti‘on ’as‘:A'ssi»atant

Foreman. They have therefore pra.yed for the fotlowin'g‘ reliefe in this O.A.:

(a). Dectare that the farture on the part of the

respondents to fill up the existing vacancies of;. Assistant

' Foreman (AR) in scale Rs. 6500-10500 under the 3"

‘respondent, Southern =~ Naval : Command, s

arbitrary, dtscnmmatory and contrary to law and hence,
unconstitutional. o




b) Direct the respondents to conswder the applicants
for promotion against the vacancies of Assistant Foreman
(AR) in scale Rs. 6500-10500 and to grant the consequential
benef ts thereof fortthh
. i1 ¢) Declare that the action of the respondents in
convening the DPC for filling up the existing vacancies in
the cadre of Foreman (Gazetted) (Air Radio) is illegal
' arbitrary and unconstitutional; ‘

i

d)  Award costs of and incidental thereto.

e e) Pass such’'other orders or directions as deemed
just and fit bythis Hon'ble Tribunal.

0.A. 439/07

6 T_he applicants in this O.A. are presently working as Chargeman

g !

Grade-! in the pay scale of Rs. 5500-9000 in the Naval Aircraft Yard (NAY)

i
|

‘:upde'r the respondents;., The applicants are eggrieved by the denial of

| _;Consideration of promotion to the post of Assistant Foreman (Air Engine)

in the pay scale of RS. 6500-10500. The applicants were initially

»’appointed as Mechanic Grade-C and received promotion from time to

_1 time. Theiflast promotion was in the grade of Chargeman Grade-l in the

pay scale of Rs. 5500-9000. They are now eligible for promotion as

. Assistant Foreman in the Four Tier structure introduced by the

o respdndents in the year 2001. They have sought the following reliefs:

B
t

(a) Declare that the three tier grade structure of the
Technical Supervisory Staff of the Naval Aircraft Yard is no
longer in force and that only the four tier grade structure

introduced by Annexure A-1 remains in force:

(b) Declare that the failure on the part of the
respondents to fill up the existing vacancies of Assistant
Foreman (Air Engine) in the scale Rs. 6500-10500, under the
'3 respondent, Southern Naval Command, is arbitrary,
discriminatory and contrary to law and hence unconstitutional.

UCAFRTE.

T e AN AL L LTI




e e,

- (¢) Direct the respondents to consrder the applicants ®
for promotlon against the vacancies of Assistant Foreman (Air .
Engine) in scale Rs. 6500-10500 and to grant the
consequential beneﬂts thereof forthwith 2

(d) Declare that the action of the respondents in
~convening the DPC for filling up - the existing vacancies in
the cadre of Foreman (Gazetted) (Air{ Engine) is illegal
arbitrary and unconstitutional. S R

| ‘-"‘(,e:) : Award ?costs' of and in'cidentalf‘thereto

(f) - Pass such other orders or dlrectlons as deemed
JUSt and ﬁt by thls Hon ble Tnbunal R

O.A. 440/07

7 The applicants in this O.A. are working :i:xs Chargeman Grade-| in

~pay scale of Rs. 5500-9000 in the Naval Aircreft Yard (NAY) under the

reepondents. They are aggrieved by the de;,-nial of consideration for

prOmotion to the post ef'Assietant Foreman (Air Electrical) i»n the pay

scele of Rs. 6500-10500. The‘appiicanf:s were originally appointed as

VMec‘hanic and received pr_omo‘tions from time to time. Their last

N
i

prdmotion was in the grade of 'Chargeman Grade-l in the scale of Rs.
5500 9000 They are now eligible for promotton to the post of Assistant
Foreman in the Four Tler structure introduced by the respondents in the

year 2001. They have n‘ow sought for the fo!!owmg reliefs:

(a) Declare that the three tier grade structure of the
Technical Supervisory Staff of the Naval Aircraft Yard is no
longer in force and that only the four tier grade structure
introduced by Annexure A-1 remains in force:

(b) Declare that the failure on the part of the
respondents to fill up the existing vacancies of Assistant .
Foreman (Air Engine) in the scale Rs. 6500-10500, under the
3" respondent, Southern Naval Command, is arbitrary,
discriminatory and contrary to law and hence unconstitutional.

R T AR
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o {c) Direct the respondents to consider the applicants
N for promotion against the vacancies of Assistant Foreman (Air
s Engine) in scale Rs. 6500-10500 and to grant the
Lo consequential benefits thereof forthwith

(d) Declare that the action of the respondents in
‘convemng the DPC for filling up  the exxstmg vacancies in
‘the cadre of Foreman (Gazetted) (Alr Engine) is illegal
arbltrary and unconstitutional. _{

. |
: (e) Award costs of and incidental tfhereto

i
.

|
lx i | (fy = Pass such other orders or dlrectaons as deemed.
5 just and fit by this Hon'ble Tribunal . |

S5 "'Respondents have contested all the O.As. and filed their reply

statem';ent. They have contended in their reply that:

(a) The Hon'ble Tribunal in the common order dated
13.4.2006 in O.A. 656/03 and 842/03 have directed that the
vacancies arising out of the introduction of Four Tier
structure should not be filled up without promulgation of the
revised Recruitment Rules and hence the promotion to the
post of Foreman as well as Assistant Foreman in the Four
Tier Structure has been kept in abeyance

(b) Necessary action is in progress for promulgation
of the Recruitment Rules in the Aviation Wing of. the
Technlcal Supervisory Cadre.

(¢) The app!icant in O.A. 398/07 is qualified for the
W post of Foreman (Gazetted) and he is the seniormost
Assistant Foreman to be considered for promotion as
- Foreman (Air Electrical). The apphcants in O.As 439/07,
i, 440/07 and 430/07 are eligible to be considered for
1 promotnon as Assistant Foreman in the Four Tier Structure. -
However, due to the direction of the Hon'ble Tribunal cited
e ' above the promotions have been kept in abeyance till the
i finalisation of the Recruitment Rules.

(d). _Considering. the. anticipated delay in
promulgation of the Recruitment Rules, proposal has
~ already. been submitted for approval of the competent
“authority to fill up the existing vacancies in the NAY, Cochin

- on ad hoc hasis.




9 We have heard learned counsel for the fapplica-nt Shri TCG Swa%y
and learned counsel for respondents Mrs Jlsha for Mr. TPM Ibrahim
Khan SCGSC Dunng the arguments the learned counsel for the

appltcant . submltted that the respondents are wrongly mterpretnng the

'dlrectlon gtven by thls Trtbunal in OA 656/03 and 842/03 It is his

contentlon that the Trlbunal has not glven any dlrectlon to keep the

promotlons in. abeyance He also stated that even after the issue of the

orders of the Trlbunal, promotion order was tssued on 26.5.2006 in which

~ one Mr. B. Sasidharan was promoted as Forendan in the pay scale of Rs.

7450-11500. Along with Shri B. Sasidharan several others were also

‘promoted. Besides, the order of this Tribunal relates to posts and _

vacancies in the cadre of Technical Supe‘rvisors in  the Naval

Dockyard/NavaI Ship Repalr Yard whereas the applicants belong to the

‘Avuatlon cadre. Further with the publtcatlon of SR-8/2007 contammg

revused Recrultment Rules for Techmcal Supervisors in  Naval

| Dockyards/l}l_aval Ship Repatr Yards the dlrectlon of the Tribunal in O.As.

656/03 and 842/03 stood complled

10 We have also perused all the documents on record carefully. The

rejomder filed by the appllcant has also beeh con5|dered

11 The issue for consideration in these OAs is whether the

.respondents are justified in keeping thei“promottons as per the four tier

§

'stru'cture in the Aviation Wing of the Technical Supervisory cadre in

'a'beyance pending finalisation of the Recruitment Rules by citing the

" directions given by this Tribunal in O.A. 656/0; and O.A. 843/03. The

operative portion of the order passed by this Tribunal in O.A. 656/03 reads |



-] ]-
as follows:

“12  We also draw parhcutar attention to Para 4 of the
order of the Ministry of Defence dated 26.12.2001
_ :|mplementmg the recommendations of the 5™ Central Pay
L (I Commrssnon In view of the oategonoal statement in this para
S ;that the ’promotlons to the newly formed grades and
B placement thereof shoutd be done only after fulfiliment of the -
crttena as | prescribed ‘in the Recruttment Rules, the
I grespondentss should not have ‘gone t ahead with the
g 5’promot|ons in the manner done by 1ssu|ng Annexure A-2
-4 - following a method of recruitment in the aboence of notified
A I recru:tment rules which has actually given rise to these
L grievances of the applicants.  We therefore, declare that
b these promotions which have been effected in accordance
i1 with~/Annexure A-2 order” of tfie  respondents dated 10"
October, 2002 are dehors the Recruitment Rules and have to
be treated as ad hoc or temporary till the finalisation and
notification of Recruitment Rules. The respondents shall
formulate and notify revised Recruitment Rules in keeping
with the spirit of the recommendations of the 5" Central Pay
Commission to provide . optimum promotional opportunities
for the supervisory cadre and notify such Recruitment. Rules
within a period of four months. from the date of recenpt of a
copy of the order and tlH such Recruitment Rules are -
finalised, the promotions, made to these grades would be
‘deemed as temporary/adhoo ln the . light of .the above
discussion we are not guashing any of the lmpugned orders
- which shall all remain sub;ect to the directions above. .There
is no order as to costs.” ..

;\'
)

'1.12:  In the above direction the Trihunal has referred to,.th'ez-conditions
| ;,:zstt‘oulated in the order dated 2.6.12.2005 by which the Four Tier Structure
,,ig:vaas introduced and obéerved that in view of the categoricali\statement in
Ifi:)ara 4 "otf the sa|d order the respondents should not have gone ahead with

z;ithe promotuon |n the manner done by issuing Annexure A—‘. in the absence

ot Recr_uitment Rules. - However, the Tribunal had not'quashed the
- ';promotione and'onty treated 't'h_em as a’dfhoc/temporary': The Tribunal had

‘fu;rtherledireoted that. the Recrdit.me‘nt Rules should toe ﬂnatised',.within a
‘_'-period of four months. The ohservations of the Erna‘k‘ul'am Bench in O.A.

t

'656/03 and 842/03 have to be read with reference to the conditions




stlpulated in para 4 of the order dated 261’72001 issued by ”e

respondents It is also stated tin. the said dlrectlon of the Tribunal that till

suoh time Recrultment Rules are ﬂnallsed promotlons made to these

grades should be treated as temporary/adhoc The observatlons/dlrectlons

S of the Tnbunal should not therefore have been lnterpreted to mean that

- the respondents are restralned from maklng even ad hoc promotions when

there is delay ln fnallsmg Recrwtment Rules It IS further relevant to note

| that even before issue of the Reorultment Rules the respondents had

lssued promotlon order in respect of some employees vide thelr order

~ dated 23.5.06. This order includes the names of employees in the Naval

Aircraft Yard also. It is therefore not possible to accept the contention of

!

the respondents that they have interpreted the direction of this Tribunal in'

" O.A. 656/03 and 842/06 as implying that promotions in all trades -

temporary, ad hoc or%regular - have to be ;kept in abeyance ttll the

flnalisatlon of the Reorultment R‘ule‘s | Admlttedly there are vacancies in

the post of Assustant Foreman as well as Foreman (Gazetted) in Aviation

1.

_ trades as per the Four Tler Structure lntroduced by the respondents. The

respondents have also been promotlno employees on the baSIs of the

Four Tier Structure. As per respondents reply statement the matter has

, been taken up with the competent authority for approval to fill up the

exlstlng vacancies on ad hoc basis pending ﬂnalisatlon of the Recruitment
Rules in this regard. There is therefore no lUStlfCathﬂ to go back to the

three tier structure or to deny con5|deratlon of the applicants in these OAs

L

for promotion in the four tier structure on ad hoc basis. The reason given
by the respondents that the directions of the Tribunal in OA 656/03 and

842/03 constitutes a restraint on ad hoc promotion pending .ﬁnalisation.of ‘

Recruitment Rules is not sustainable.



"7 g (f ; B . ‘ ‘
Dated 13.2 ‘cQOOg_

GEORGE PARACKEN-
JUDICIAL MEMBER

Fcﬁr.;t:bg}..reasons'ét'a:_t,ed-"abdve,*all the OAs ére disposed of with the
that the re%pondenb shaH consider the. ‘appl'fcants in these OAs
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