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CORAM

HON"BLE MR. a. RAMAKRISHNAN, ﬁDMINISTRATIVE MEMBER
HON’BLE MR. K.v. SACHIDANANDAN, JuDIC1AL MEMBER

08.N0.411/2000;

1. K.C. Muralee Manoharan,
S/0 P. Chellappan Pillai,
Sr.Toa(P), Trunk Exchange,
Telephone Bhavan, Tiruvalla.

residing at Lakshmi Vilas, Kaviyoor PO,

Tiruvalla - 689 sgo - e Applicant:

[By Advocate Mr. M.R. Rajendran Nair]
Versus

1. Union of India represented by the
Secretary to Government of India, -
Ministry of Communications, New Delhj .

2. The Chief General Manager, Telecom,

Kerala Circle, Trivandrum. ..;.Respondentm
Vo

[By Advocate Mr. c. Rajendran, scascy

Q0..Nw..436/2000;

1. K.C. Muralee Manoharan ,
S/0 p. Chellappan,Pillai.
Sr.ToA(P), Trunk Exchange ,
Telephone Bhavan, Tiruvalla,
residing at Lakshmi Vilas, Kaviyoor PO,
Tiruvalla - ¢89 582 --~-Applicant

[By Advocate Mr. M.R. Rajendran Nair]
- Versus

1. Union of India represented by the
Secretary to Government of India,
Ministry of Commqnications. New Delhi .

2. The Chief General Manager, Telecom,

Trivandrum. ...;Respondentm'

[By Advocate Mr. c¢. Rajendran, scGscyl

The applications having been heard on 7-2-2002, the
Tribunal delivered the following on 25~3~2Q02:
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commeon. _order _in. QA _411/2000 &

QA 436/3000

QRDER
HON'BLE MR. K.Y. SACHIOANANDAN, JUDICIAL MEMBER

The applicant in both these Original Applications

one and the same person and the respondehts are also same.

2. In OA 411/2000, the applicant is claiming that he

are

i

&

qualified to be appoinfed against the vacancies of JTO which{

existed in 1992 and in oA 436/2000 he is claiming
consequential benefits in case he is selected against

vacancies in 1992 itself. Therefore, the matter to

the‘
the

adjudicated is very much connected and co-related each other

be

and as agreed by the parties, both the Original aApplicatjions .

are disposed of by this common order.

3. In OA 411/200, the applicant who is ﬁorkingfas a Senior

{

TOA(P) states that he appeared for JT0 competitive examination;'

1992 held in September, 1994 and claims to have received

an ;

average of 70% marks in that examination. The declared vacancy

in JT0 competitive examination 1992 was 41 in General category.?

But only 38 ranks in General category was published. 3 posts

were kept unfilled due to the pendency of a Special Leave

>

FPetition filed against the judgement in opP Nd.16548/97.

Special Leave Petitioh dismissed and it is alleged in

petition that the. applicant made his representation to take

immediate steps for filling up of the 3 wvacancies in

Thef

the :

the .

General liast. The true copy of the representation dated

14-1-1998 is Annexure AlL. The applicant did not receive

anyé

reply. The applicant came to know that the said 3 vacancies in-?

1992 were being carried forward. Aggrieved by this proced.

the applicant made representation dated 10-6-1998, which

ANnexure A2. No reply received. The épplicant claims that

re .,

is

¢ he
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is fully qualified to be appointed to the vacancies in the year
1992 and if the vacancies been filled in 1992 itself, the
applicant would have been selected. The said carrying forward
of the vacancies deprived the appliéant of his legitimate claim
ard tﬁe applicant has filed this oA Qnder Section i? of the

Administrative Tribunals act for the following reliefsg:-

"1 To declare that applicant is entitled to be
considered for filling up the 3 vacancies of
JTO  which existed .in 1992, and ‘that the
carrying forward of the said wvacancies i
illegal and arbitrary. ‘

ii. Direct the respondents to consider the
applicant for appointment against the vacancies

of JTO which existed in 1997 in accordance witl
tthe rules.,

iii. Grant such other reliefs as may be prayed for
and the Court may deem fit to grant, and
iwv. Grant. the cost of this Original application."”
4, The applicant claims to be qualified to be appointed in

the vacancies in the yeér 1992 and he challenges the}ﬁEocedure
of carrying fqrward 1:he vaéancim$ which dwpriJed hlm of hiwu
Lergi b imatoe v ight. i The  non-ri11ing  of ] vnuarmﬂhmn which
occurred in 1992 was the résu]t of a pending 1itigati6n and it
is an established principle that act of Courts‘shall not:
prejudice anyone.

5. Respondents have filed a reply statement in the 04
411/2000 stating that  the competitive examinétion for
recruitment of Juniér Telecom Officers under 15% deparymental
competitive quota vacancies for the recfuitment yeaf 1992 was
held on 24th and 25th of September, 1994. The result of the
said examination was announced on 3-2-1995. Eveﬁthough 41
vacancles were announced for the said examination against
unreserved quota, 3 vacancies were not filled up due to
pendency of the Special (eave Petition before thé Hon’ble

Supreme Court of India. - The said 3 vacancies were kept:

..4
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reserved for. the RTP candidates who were provisionally admi
for the above mentioned examination as per orders of
Tribunal. The SLP before the Supreme -Court of India
disposed of vide judgement dated 1-8-1997. Accordingly,
sorvice of an official cannot be taken into consideration
the purpose of eligibility to appear for the departme
promotion examination. - Hence, the 3 officials who
"provisionally admitted fof the examination held on 24th
25th September, 1994 as per orders of this Tribunal and w
result waz kept held up pending disposal of the SLP, be
ineligible for consideration for promotion' as JTO. By
time, compaetitive examination for the vacancies shnounced
the recruitment year 1993 was held and the results publi
nccordingly . Am omuch the fl11l1ing up of the 3  vacancies i
very belated stage was' not considered desirable by
competent authority after a lapse of more than three yvyears
by the administrative decision these_ 3 vacancies have
carried over to the vacancies for the recruitment yeér 1995
which examination was held on 15th and 1é6th of May, 1999.
select list based on the result of that exahimation also
already been published. The applicant’s contention that
would have been appointed asz JTO |if the 3 vacancies
utilised for the year 1992 is not correct. He is, accordin
the respondents, built up his case on his own presumption
imaginations. The real fact 1is that the applicant did

secure enough marks so as to secure a position in the se

list even if the select list is prepared inclusive of t
vacuncions, Hence  hoe  wasz  not  deprived of any chance
legitimate claim as stated by him. It is stated that

applicant appeared for the competitive examination held on
and 25th April, 1994 for filling up of the wvacancies in
cadre under 15% departmental competitive quota belonging to

recruitment year 1992. But he did not secure’ enough mark
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- get a position in the select list which was prepared based on
the number of vacancies for the recruitment year 1992. The
applicant has not secured enough marks to be inclubed in  the
select list. Even if the select list was preparedifor all the
41 vacancies, his name could not have found a place%in it as he
could not score the required marks and the 3 vacancies were
carried forward to the vacancies for the recruitment year 199%
in consideration of the full facts and circumstances . under
orders of the competent authority. The Original Application
does not merit consideration and the same may be dismissed. It
is further stated that the 3 vacancies have been carried
Forward and included in the vacancies for the recruitment yaar
1995 for which examination was held on 15th and 16th of Méyn
i???. result of which has already been published and- the
appliéant appeared fof the said examination but failed to
wecure a place in the select list of successful candidates-

6. In OA 436/2000, the same applicant, whd is agérieved by
his non-selection to the postv of JTO against thé vacancies

pertaining to the years 1995 to 1998, is claiming the following

reliefs: -

" To declare Rule 2(c)  in  Column 12 of the
schoedule  of  J7T0 Recruitment Rules 1990 fixing
the upper age limit of 40 years for kecruitment
to the category of JT0 is ultra virus of
Articles 14 and 16 of the Constitution of India
and to direct the respondent not to enforce the
same against the applicant.

iCa) To declare that the proviso in the 12th
schedule of Annexure R2A which reads "that they
are not above ‘the age of 40 years on the
crucial  date”, is Ultra vires of Article 14 &
16 of the Constitution of India.

id. To declare that the applicant is entitled to be
' included in Annexure a4 list on the basis of
marks obtained by him in competitiva exam held

on 15 and 16th May 1999 and toéo direct the

respondents to consider him for promotion as
JTo.

6



" He contended that the rank list contains the names
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ii(a) Alternatively to direct the respondents
consider relaxation of age limit in respect
examination held as per Annexure A2.

i1i. Grant such other reliefs as may be prayed
and the Court may deem fit to grant, and
iv. Grant the cost of this Original Application.
7. In OA 436/2000, the applicant contended that

respondents called .for applications for appearing in the
competitive examination against the vacancies for the vye

1995, 1996, 1997 and 1998. The notified vacancies were 47,

and 2% (unreserved) respectively. The notification is annex

AS. The JTO Recruitment Rules was replaced and
notification dated B1L--8-1999 is Annexutre A2, The
Rocruitment Rules, 1990 which the applicant claims to
entitled to be considered is Annexure Al. - The applic

appeared for the examination and the rank list is Annexure

individuals with lesser marks than him. It was =ubmitted
| : .

to
of

for

the
15%
ars
14
ure
the
JTO
bey
ant
A4 .

of

“hat

the applicant was not considered for vacancies for the years

1997 and 1998 because he alttained the age of 40 vyears | in
December, 19%96. Annexure A2 Recruitment Rules prescribe [the
age limit to 40 years, which is challenged by him in this
Original aApplication. He claims that he musﬁ be considered to
ba within the age limit for 1997 and 1998. Apart from that, he
has stated a ground of declaration of 1992 vacancies as in |the
other Original application.

3. In the detailed reply statement filed by [the

respondents in O0OA 436/2000, it is contended that the

Recruitment Rules at Annexure R2(a) [Annexure Al produced

the applicant] applicable for recruitment against vacancies

by -

in

JT0  cadre belonging to the recruitment years 1996, 1997 land

1999 and for vacancies in the subsequent period upto 31-8-1999,

stipulate that 15% of the vacancies are. to be filled

by
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promotion of officials in the eligible cadres as specified in
tthe Rules on the basis of a competitive examination. The
vacancies available are notified against the respective
recruitment year for which the candidate is eligible by
fulfilling the ©ligibility conditions laid down in the
Recruitment Rules. Hence, those who have qualified marks may
not get: selected. The age of the departmental candidates 1in
HUnreserved category has been refixed as 40 vyears and the
crucial cut-off date is 1st of July of the recruitment year. n
competitive examination was held in Kerala on 15th and 16th of
May, 1999 and the applicant appeared for the examination.
Bince his date of birth being 1-12-1956, he was not considered
for the years 1997 and 1998 and he has not secured enough mark:s
for inclusion in the select list for the years 1995 and 1996.
The contention that the applicant should be considered for the
years 1997 and 1998 is against the statutory recruitment rules
Annexure R2(a). Since he does not satisfy the ¢ondition
ragarding the age, he cannot be considered for Ehe yehrs 1997
and 1998  and  thea vacancies were also declared for the year
A998, which is Annexure R2(b). When a statutory rule is in

force, thae applicant cannot claim any benafit in viqlation of

that rule.

9. Respondents have also filed an additiongl reply
statament in  0aA 436/2000 and contended that the Government:
cannot relax the upﬁer age limit to suit every individual at
every instance and if done, the rules are to be entirely
changed. Therefore, the arguments of the applicant cannot

stand to legal footing.

1LO. We have heard the counsel appeared for the parties and

have perused the materialas placed on record.
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11. In OA 411/2000, the qQuestion comes up for consideration
of this Tribunal is (i) whether the carrying forward of the
vacancies of & particular year to the incoming vyears is
justified in view of the matter "an act of Court shall not
prejudice anyone” and (ii) whether the application has got| any

merit and the applicant could have been considered fot the

post.

12. It is an admitted fact that there were 41 vacancie% for
the recruitment of JTOs under 15% departmental competitives
quota for the year 1992 for which the examinations were held on
24th and 25th of September, 1994. 3 vacancies were not fﬂlled
up due to the pendency of a Special Leave Petition, but kept:
roserved for the RTP candidates. But on dismissal of the
Special Leave Petition, the 3 officials under RTP cadre| who
wore provisionally admitted for the examination as per ofders
of thfs Tribunal, became ineligible for considehation for
promotion as JTOo. Therefore, the 3 vacanciesf ware| notl:
considered desirable to bevfilled up on a belated stage, i.e.
af ter a lapse of more than three years, and vide an
mdministrative decision this was carried over to the vacancies
for the recruitment year 1995 for which the examinatior wass
held in 1999 and a select list based on the result of that

examination was also published.

13. The examination in question conducted for the year [1992
and  for the year 1995 in 1994 and 1999 respectively are
competitive in nature. Therefore, what will be the position if
3 more were selected based on the examination for the vear (1992
cannot bé said with any amount of certainity. May be | the
applicant would not have been selected on the basis of i992

axamination as contended by the respondents. But, he might .

«.9
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have been selected on the basis of 1995 examination if 3 more
were selected in 1992 batch. The principle "an act of Court

shall not prejudice anyone” is to be upheld.

14, In the representations made by the applicant a1l and A2,

he has consistently taken a stand that:

"Eventhough I got an average of above 65% marks in that
axamination, I am not included in the Select list. It
is  understood that eventhough there are 41 declared
vacancies in 1992 in the general list, only 38 wer ¢
selected and that too in late 1995. If 3 more

candidates ware solected from the rank list, T am sure ,
I will be one among them.

It is understood that, due to some cases by RTP staff
In Hon.Supreme Court, 5 candidates’ selection were kept
pending, 3 in general list and 2 in reservation quota
and now the Supreme Court rejected the RTP case.

Mow it is open to the department to select the 5
deserving candidates from that list in 1992

examination. Otherwise I will not get justice from the -
department and my future career will be spoiled."”

1%, I principle “an act  of Court mhould not pribjudice
|

anybody” It ls submitted that the examination conduéted in
1996 will alszo consequently be affected by this ifregular
adverme administrative decision. We find that there is some
force In that argument, especially when the applicant contended
that he 1is not having a further chance for writihg the
examination for J10 post on account of age bar and his juniors
with avean lenser qualifications are appointed by thims
procedure. Therefore, it is quite clear that this is a case of
denial of equa) opportunity and denial of natural justiceL The
dictum that "an act of Court shall not Erejudice anyong“ is
most appropriately applicable in this case. The reason fér the
ndminimtrutivé decision to carry for&ard the vacancies to
aubzequmnt yéars on account of delay is of no gqod reason ..
Therefore& the decision of the respondents in carrying forward

the vacanciea in the year 1992 by an administrative decision

will prejudice at least some candidates including the

..10
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applicant. Hence, the decision to carry forward the
vacancies by the respondents by an administrdtive order ha

be set aside since it is irregular.

16. In OA 436/2000, the main question is regarding
relaxation of age. In the light of our findings in the o
Ooriginal Application, i.e. O0A 411/2000, that the decision
carry forward 1992 vacancies by the respondents was irreg
and since the appiicant is very confident that he 1in

probability will be selected in any of the vacancies upto 1

992
l to
;
the .
ther
to
ular

all

P96,

the question coﬁsidering the vacancy for the recruitment years

1997 and 1998 may not require. However, right from

the

beginning the applicant’s grievance was that an irreghlar

decision on the administrative side and the acts of a Court .-

shall not prejudice anyone. Subsequent amendment to
Recruitment Rules reducing the age to 40 years in the year
cannot be interfered with because it is a policy de?ision
the Government. The contention that on quesfion of;promo
the restriction of age limit from 50 vyears to 40 years U
the Recruitment Rules 1is against the fundamental right
cannot be accepted for the reason that it is a policy of
Government‘ and :the recruiting agency to form the Recruiﬁ
Rules based on entire necessity, convenience 'and ensiy
oafficiency etc. However, learned counsel for the appli
expressed his hope that in the event the vacancies for
recruitment year 1992 are considered to the tune of 41 |
applicant will have a good chance and therefore, regarding

question of reduction of age may be left open.

17. While 1990 Reccruitment Rules prescribe the maximuL
limit of 40 vyears for appearing in the competgtive Q
examination, the 1999 Recruitment Rules prescribed the

1limlit of 50 years for candidates like the applicant. The

the
1996
of
tion 
nder
also: -
the
ment
ring
cant
the
the

the

age
uota
age

age

.11




‘.ll..

limit prescription is absolutely on the purQiew of the
administrative parlance due to their own reasoh; ahd the scope
for judicial review is very much limited unless otherwise it i
warrantad. In this case, admittedly, the applicant did not
appear for examinations conducted for vacancies‘ of the yearsms
1997 and 1998 as per the existing Rules. Therefore, the
question of considering him for selection does not arise.
Therefore, prayer No.i in 0aA 436/2000 is not sustainable and is
disallowed.‘ However, it is submitted that thezapplicant iw
confldent that he will be selected if he is 5eing considered
for the years upt 1996 and his grievances will be redressed.

1. In the light of the above obsefvations and;findings,.we
are of the view thatl the total number of vacancies of the
recruitment year 1992 may be considered for the same’ year and

consequently, subsequent recrultments may be resettle .and

refixed in the respective years.

q

{

197. In the conspectus of ﬁhe facts and circumstances, .we
declare fhat the decision of the respondents in carrying
forward the vacancies of 1992 to incoming years by not filling
up the same by successful candidates appeared for that
examination as irregular and hence illegal. Respondents have
to re-consider the case of the applicant by filling the 41
vacancies as per his merit in the examination and éonsider the
applicant for such selection if he is qualified and merit his
caza. We, therefore, direct the respondents to re-consider the
applicant along with others to the 41 vacéncies‘ which were
available in 1992 and to be filled accordingly and consequently
restructure the selection in the subsequent years, i.e. 1995
and 1996. Regarding the selection for the yeérs 1997 and 1998
the matter is left open to be considered in case the applicant

is not selected against any of the vacancies upto the

12
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recruitment year 1996 for which the applicant had appeared for

the examinations. Regarding the selection against 1997

1998 vacancies, "the applicant did not appear for

and

the

examination since the age limit has been reduced to 40 vyeaars.

This is a policy that has been regulated by the recruijting

agency. The applicant will be at liberty to file a

representation to the authority concerned in case he requires

relaxation of age for selection against 1997 and 1998 vacancies

to be considered as per Rules and the authority to whom
representation = is made will consider the . same and

appropriate orders after due application of mind. We are

the
pass

not

giving any finding to the question of relaxation of age under

the Recruitment Rules, but directing to consider the
applicant®s case separately since he was highly affected by
this reduction in age for recruitment as JT0, as he crossed the
limit of age préscribed in the Rules, which otherwise should
have been 50 years during the yéar 1997-1998. ;
! {
20. The above directions .shall be carried oUt by the
respondents within three months from the daﬁe of receipt of a -
copy of this order and restructure the entire selection maodule
accordingly.
21. Both the Original Applications are disposed of as above
by this common order allowiné the same to the extent diSCL$$edv
above with no order as to costs.
Monday, this the 25th day of March, 2000
Sd/- Sd/=
( K.V. SACHIDANANDAN ) ( G. RAMAKRISHNAN )
JUDICIAL MEMBER ADMINISTRATIVE MEMBER

CA vy m
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APPENDIX
orRlicant’s Annexure in _0A _411/2000: -

1. Annexure Al True copy of the representation dated 14-1-199%

submitted by the applicant to the 2nd
raespondent.

2. Annexure A2 True copy of the representation dataed 10-6-1998

submitted by the applicant to the 1st
respondent. .

fopplicant’s Annexure in 0QA_436/2000; -

1. Annexure AL True copy of the Clause 2(1) of Column 12 of
JTO Recruitment Rules 1990

2. Annexure A2 True copy of the JTO Recruitment Rules 1999,
¢ - published by notification dated 31-8-1999.

f 3. Annexure A3 True copy of the order No. Rectt/30-4/99 dated
- 4-12-1998, notifying the vacancies, issued by
_ _ the Chief GeneraliManager, Telecom, Trivandrum.

a4.  Annexure A4 True copy of the order No. Rectt/30-4/99/11
dated 4-2+-2000 isasuyed by the nescistant Geaneral
Manager , (Rectt:) for the 2nd respondeant, .

5. Annexure AS True copy of the letter No. Rectt/30-4/2000
dated 12-6-2000 issued by the 2nd respondent.
‘_A_ - Respondents’ Annexure in _0A_436/2000; -

l ’ l1.Annexure R2a Photocopy of the recruitment rules.
Z.Annexure R2b  Photocopy of the letter No.Rectt/ 30-4/99 dated

12-5-1999 issued by Sub Divisional Engineer
(Rectt). :




