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Whether their Lordships wish to see tHe fair copy of the Judgement?‘/@
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. JUDGEMENT '

AV Haridasan, Judicial Member

The important queStion that'ariées for consi'derati'on'
in this application filed under S’éct:l.on 19 of the Admin?’.st’ra—
tivs Tribunals Act is uheethar, a disciplinary authority whode
order imposing penalty on va postal employse is ssat a‘sidé by

the Appellate Authority for want of jurisdiction to act as

Oisciplinary Authority, permitting issuance of frash procee-

- dings after obtainin‘g'Prasidehtial'ﬁrder, without specifying

the stage from which the proceedings are to be.cammenced or
: ' '~ Presidential order . .
continued can after obtaining /validly issue an order imposing

penalty without an .enqui‘ry' or without following the procedurs
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the '
laid down in the CCS(CCA)Rules in regard to/imposition of

penalties.

24 | Shorn of details the facts can be stated as follous.
The applicant is working as?gssistant Post Master{Accounts)
Olavakkode invphe Lower Selection Grade, Vide Memo ND;E4/
LTC/1/88-89 datad 28.12.1988, the Superintendent of pos£
OfPfices, Palghat initiated action under Rule 54 of the
CCS(CCA)Rules‘againstlthe applicénf Por‘alleged Palse LTC
claim.J‘ThB applicant denied the hhérge. The(ﬁuperintendaﬁt
of Post OfPices appointed an enquiry authority who conducted
an ex-parte enquiry as ths applicané did'not participate in
it. On receipt of t;a snquiry repor%{?&}ph the Enquiry Autho-
rity had Poind the applicant guilty, Pinding that the S;perinf
tendent of Post DFfices “ia not cbmpatent\to impn&aa‘majur
_penalty on the applicant, the Superintendent of Post Offices,

-

Palghat transferred ths rescords relating to the proceedings
0BS5S :

to th?gCa icut(ths first respnndant), The first respondent
aftef furnishing a copy of the enquiry report to the appli-
cant and giving him an opportunity to make his representgtién;
found the applicant guilty and imposed on him a psnalty of
raductioﬁ tovtha louwer poét of Time Scale Postal Assistant
until he would be found fit to be restored to thevhigﬁér

post of L.5.G. after a period of 5'yéars by.ordar dated
27.12.1989(Annexuré-11); The applicant filed an appeal to

the P.M.G. who by order dated 14.2.1990(Annaxure-II1) set

aside the order under appeal on the ground that the D.P.S.

'/ ‘ . ..30.0
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had no jurisdiction to-act‘as Disciplinary Authority. But
it was observed in tﬁe appeliate order that the order would
| not preclude "the competent authority® viz. the D.P.S. to
issus freéh'proceedings,,aftef obtaining a Presidsential
order in this regardh. Thereafter, by Presidential order
dated 30.8.1990 at-Annerre-IU, the first_reSpondent waé
ampouafed to function as Disciplinéry Authority. The first '
respondent then without following the procedure as contem-
plated in Rule 14 of CCS(CCA)Rulss furnished the applicant
uith a copy of ths report submittedvby the Enquiry Authority
appointed earlisr ﬁy the Superintendent and gave him an oppor-
tunity to maks his representation. The applicant submitted
a representation in which he contended that tha anquiry report
had lost its validity and that as the panalty order had beén
set aside in appeal, the entire disciplinary proceedings
should be held denovo. This conténtion was not accepted by
the first respondent. The first respondent pasged the impugned
ordef dated 28.2.1991(Aﬁnexure-1) imposing on the applicant a
Ipenalty of redubtioﬁ‘of his pay to the minimum of the Tims
Scals Postal Assistant in the pay scaie of %.975-25-1150-E£B-
30-1660 until he would bg found ?it‘after a pariod of five
years to be resotred to the higher post of L.5.G. on 12.3.1991
The applicant filed an appeal to the second respondént which
is pending. uhilaAso, ﬁha fourth respondenﬁ in hié crder
qatéd 15.3.1991(Annexure-V1) directed that the applicant
should work in the Lower Grade of Postal Assistant. Thé

applicant filed a petition before the second raspondent
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praying for stay of his reversion. In the First'round.befora
the‘Appéiiate Authérity had set aside the‘pgnishment ordar,'
the Appgllate‘ﬁuthority despits tha-diraction fram the
Tribunal in 0A—§7/90 tﬁ dispose.of pha»applicatiOﬁ for stay,
took the Qiau that the appsllate aufﬁority.ﬁas no quer to
stay the ordQ?QP punishment in the absence of any provision
in the CCS(CCA)ﬁQLes.l Therefore since the applicant was being
campelled.tc uﬁfk ld a.louer post, he has Pi;ed this appliéa-
tion prayiﬁg that tﬁough_the appeal has not been disposed of
Vtaking.into consideratién of the circumstances of the case,
this application_may'bevadmitted and that the impugned orders .

at Annaexure~l and VI may be quashed.

3.,  The stand taken by the respondents in their counter
affidavit is that-sinceltha’punishment order dated 27.12.1989
issued by the first fespondant was set aside only on the
technical ground of want of jurisdiction and not on account
- of any irregularity in the conduct of the enquiry, as ._:

v _ " besn \ o
the first respondent has/empowsred by Presidential Order
dated 30.8.1990 at Annexure-IV to Punction as the Disciplinary

Authority of the applicant with powers to impose all the

penalties mentioned in Rule 11, it was not necessary to

..0500.
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hold a de novo enquiryrand.that the impugned order at

Anﬁaxure-l'passed after furnishing the éppliﬁant with a copy
of the Enquiry Report and giving him an qpportunity to make

his representatioh is‘perfectly valid. It has also been

, as ,
contended that/the Annexure-Vl letter dated 15.3.1991 of the.
Superintendent of Post Offices is only an internal correspon-

dence directing implementation of the punishment order at

Annekura-l; the applicant is not entitled to challenge that,

4, | We havé‘heérd'tha';ea:ned counsel»for the partias and
havé'alsp‘carefully‘géﬁethrpugh theApleédings and the docu-
'meﬁts produced.

5.. The.case o% tha-applibant is.fhat since the second
respondent as Appeilate Autharity.has set.aside the punishmént
-ordef dated 27.2.1989 at'Annexura-;I oP.tha fPirst raépﬁﬁdant
by order dated 14.1.1990'at Anasxdreflil on the ground” that the
Pirst fespondent could not have assumed = jurisdiction to act'
as Disciplinary Authdrity unless adthorised specificaily

by a Présidantial ordef and has only,observed that the
appellate. order would not preclﬁde Fhe first requhdent

from issuing fresh proceedingf‘a?ter'ébtaining Presi-

dential order, under Rule 126 of the P&T Manual, Vo.III,

0.6..'O
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. the entire disciplinary proceedings containing the charge-
sheet are to be deemed as quashed, since the stage from uhicﬁ
the retrial shguld bg caﬁducted hés not been specified in the

-order{  It is worthuhile to extracé-the-releuant pbrtion of
the ordér of the Appeiiaté Autﬁority dated 14.2.1990 which

regds as follous:

"1 have carefully considersd the points
raised in the appeal as well as in the peti=-
tion for stay. The applicant belongs to the
LSG cadre and as per the notification dated
7 June 1989 thg authority competent to impose
the penalties under Rule 11 is the Divisional
‘Supdt. It appears, the Director of Postal
Services has assumed jurisdiction on the appe- .
llant as he was originally appointed to LSG
cadre in 1983 by the DPS and hence the Divi-
sional Supdt. was not competent to impose the
ma jor penalties, But even in that case, I-am
of the view that the DPS cannot assume juris-
diction unless authorised specifically by a
Presidential Order. In the circumstances, the
order of the OPS issued under No.5T/55-8/89
dated 27.12.89 cannot be sustained. Accor-
dingly the said order is hersby sst aside.
This will, houwsver, not.preclude the competent
authority viz. OPS, to issue Prash procsedings,
after obtalnlng a Pre51dentlal Order in this
regard.”

It is very clear from what is quoted above that the Appellate
Authority though has given liberty to the Disciplinary Autho-

rity to issue fresh proceedings after obtaining a éresidantial

~orderf = has not specified the stage from which the retrial
should be conducted, in the appellate order. Rule 126 of the

P&T Manual, Vol.III reads as fnilous:

"When on appeal, the appellatse authority sets aside ths
punishment orders and remits the case for de novo trial,
the original procesedings containing the chargesheet are
to be deemed as quashed unless the stage from which the
re-trial should be conducted is specified in the order.
It would be open to the disciplinary authority to frame
any other charge in addition to or in substitution of
the original charge sheet subject to the condition that
it is based on Pacts of ths case as initially disclosed
for takzng dapartmental action against the Govarnment

servant." .
// . eeBaue
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In terms uf.tha above qudted rulé, the ?irét rgspondent should
have cdndu§ted the disciblinary proneedings de novo commencing
from thé iséuéncé of a charge-shéet. The enquiry report and
the evidencs rscordea'aﬁ the anquiryvhald bafore the first
reépondeﬁt was empouered to act as diéciplinafy authﬁrity in
‘respebﬁ of. the gpplicantkby'Annexurs;IV Presidential Order could
~not-have been validly made uss of by the first respondent fof
_the purpose oé passing an order of penalty. Before issuing the
-order of pehalty‘the disciplinéry authority is-:bound to~Foilbu
the procedure léid dﬁunAin’RQleljd of the‘CCS(CCA)ﬁules, The
enquiry held by the Enquify‘Authority appainted by the75uperin-
tendent of Post foices has not been saqed ’ and the first
respondént has not'beeh diracted to conﬁinue or'éamplate.the
procesdings from ’any :;-particﬁlaf stage by thes appéilata order
at Annexurs-III. Ue_afe of the view that the contention of the
respondents that it Uas not nacessary'to conduct a fresh enquiry
éfter the first_raspandenﬁ was aqpéuegad ;a a;t,és ﬁisciplinary.
Authority is oppoae& to Ruie‘126koﬁ the P&T Manual, Vol.III and
thére?ore untanable,‘ihasmuch as no Qalid disciplinary proceed-

ings preceded the 1mpugned order at Annexure-l, the order is
ﬂL/}nvalld and unsustalnable.

6. In the impugned order at Annaxura-l, the punlshmant
auérdedtis raduction of the pay qfvthe applicant to the minimum
of the time scale Postal Assistant in the pay scale of Rs.975-
25-1150;55;30—1660 until he wauld,?ound fit after a period of
5 ysar; frém ﬁhe dété of the order to bs restored to the higher

post of Lower Selection Grade. The direction in the letter

."7’.0
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of the Superintendent of Post Offices, Palghat Datsed 15.3.1991
at Annexure-VI which says=

"The orders contained in the PMG, Northern Regicn
Calicut Memo No.5T/30-0W/1/90 dated 28 2.91 are unambi-
guous. As per the orders the official is to work in
the lower cadre of T/S. PAs. VYou may please assign him
uork expected to be done in that cadre.

The official may pleass be informed that his refusal
to note the orders of the Post Master and to work as T/S.
PA will have to be viewsd seriously and disciplinary
action would be warranted by him on action.

Please acknquledge the reéeipt." .
This direction inwolvesa reversion of the appiicant to the
lowsr cadre of Time Scélp_PA ip addition to tha penalty‘imp0éed
on him by Annexure-1 order which was dnly_a reduction in pay.
The Supepintendent.oﬁ Post Offices, Palghat is not empowared
- to i@pose on thse applicant a further penalty of reﬁuction in.
rank tbén the paﬁalty imposed on him by fhe Disciplinary Autho-
rity. Therefore the Annexure-VI Eéing without authority'is
unsustainable. The coﬁtantioh J'gfl ‘the resﬁondents that =l -
: Annexure-VI ' ' ) “L///“
&V}4s . an internal correspondencs uhlch 13 not liable to be
challenged by the applicantvcannot be accgpted-pacause a copy
of this ugé marked to-thaAapplicant and thi§ lett;r adversely
O

affects the applicant's rights We are therafore of the vieu

" that ‘both the impugned orders are liab{e to be guashed.
. | .
e ‘The respondents have in the reply statement raised a

assuma

contention that thlS Tribunal cannot jurisdiction in the

> matter sincs the gstatutory aphaal filed by the applicant is
pending. Normally, under Section 21 of the Administrative .
Tribunals Act, an application will be admitted only if the

applicant has exhausted all statutory remsdies available to

.OB.O.A
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him. In this cass, the applicant though the appaai Piled by
him was pending, approached the Tribunal with this apblication
with a praysr for interim_reliaf of stay of the bparafion of

the impugned order at Annexure-I and VI with the apprehensionA

that the Appellate Authority, namely, the sscond respondent

would not grant a stay of the operation of the impugned ordefs,-

" pending appeal since inspite of the direction in 0.A.57/90 fo

the Appellate Authprity, the second respondent to disposs of .
‘gtay . ’ .

th?ZSpplicatian filed by the applicant against the implementa-

tion of the Annexure-IlI punishment order, the Appellats Autho-

rity did not do so on the ground that the CCS(CCA)Rules do not

contain any prdvision empowering the Appellate Authority to

grant a stay of the qparatidn of the punishment orders. In
such cirdumstancas, the remedy of appeal availableltp the
applicant cannoﬁ be treétad'as'an equally effective éfficaciaus
rémedy énd therefors, we are of the vieu that it is a fit case

where the Tribunal has to intsf?are and grant relief.

8. . In.the conspectus of facts and circumstances, we allow

- the appiication and set aside the impubnéﬁ orders dated 28.2.1991 -

at Annexure-I of the first respondent and dated 15.3.1991 at
Annexure-VI of the fourth respondent. Houwevsr, we leave it."”

open to the competent authority if it so decides to igi$iata'

M

de novo disciplinary'procéedings against tha applicant on tha
same allegations which formed the basis of the proceedings which
culminated in Annexure-Il order. In case the competent authority

decides to initiate such proceedings, ths same should be initiated

within a perind of one month from the date of communication of

this order.|| There is no order as to costs. 3£ﬁ[

, < , o
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(AV HARIDASAN) . (SP 'MUKERJI)

JUDICIAL MEMBER *VICE CHAIRMAN
& : 29-7-1991 ‘
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