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' ‘ ' respondents

0ORDER - - -

(SHRI A.V.HARIDASAN, JUDICIAL MEMBER)

The prayer of the applicant in this application

is to quash the disciplinary proceedings pending against

- .
him and to allow him the consequential reliefs.

2. The brief facts of the case can be stated as

follows. The applicant was working as a Superintendent

of Central Excise, Mananthody range, Cannanore. Uuhile

so, he was suspended by the first respondent, the
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Collector of Customs & Central Excise as a criminal
investigatidn by the'C.B.I. in RC 28 of 1986 was pending
égainst him. A charge sheet dated 2.5.1988 was therea?ta;
served on the applicant. There are two heads oé charges.
The charges were: i) that he entered into transaction in
immovable and movable properties without obtaining
previous sanction from the prascribed authority
and failed to report the transaction. to his
départment and there by vialéted Rule 18(2) and
(3) of the CCS(Conduct) Rules 1964 énd
ii)that the applicant acquired dishfoportiohate
assets by questionable means and thereby failed
to maintain absolute infegrity and thereby
violated Rule 3(1)(i) of the ccs(Conduct)
Rules; 1964.
The applicant filed a Qritﬁen statement of defence denyiqg
the charges and requesting that he may be reinstated‘in
service before his retirement on 30.6.1989, but the first
respondent appointed the second respondént as inguiry
authority tofhald an ehquiry. The applicant retired
Prom'sérvice on sUperannuaﬁion on the a?ternoon of
,30.6.1989, but the second respondent has issued notice
to the applicant‘direéting him‘to appear before him
for the enguiry. Finding_that there is no response
and seeing that the second respohdent hag decided to

proceed with the enquiry, the applicant has filed this
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application praying that.the disciplinary proceedings
against him méy be quashed and that the respondents

may be di:ected to disburse his penéion and other
retirement benefits.‘ In the application, it has been

| contended that fhe action of the reépondents in procee-
ding uith‘the-dis;iplinary proceédings after the retire-
ment of the appli;ant on superannuétion is il;egal and
unsustainable in law, since no pecuniary loés is caused
fﬁ the Government'oh acéount of ‘the alleged misconduct
and‘since'Rule Q of the CCS (Pension), Rules 1972 permit
pfocéeding with disciplinéry proceedings against.a’
retired Government servanﬁ'only ?or thehliﬁited purpoée
of recavery of any pecuﬁiary losé caused to the Government

by the retired Government servant, while he.was in service. |

3. . The ahplication has been opposed by the respondents. —

They have filed a reply statement.

4, We have heard the arguments of the learned counsel
appearing on either side and have carefully gone through

the records.

~

5. The lgarned cbunéel for the,épplicant referréd
us to fhe decisiﬁn of the Madras Bench of the Central
Administrafiﬁe Tribﬁnal in K.V.Subrémanian -ls=- Agsistant
Diractor(Estt),'Post Master General's Office, Madras &nd
2 others reported in 1987 SLJ Vol.3, 1254, Relying on
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-Narayana Swamy =-VUs- Government of India (198& WLR 469)
wherein it was held that a reading of Rule 9(2)(b) along
with Rule 9(1) of the CCS (Pension) Rules would make

out that disciplinary proceedings could only be held

for the limited purpose of ordering recovery fProm the
pension of the.uhole br'paft of any_pecuniary-loss'
caused to the Government on account of gross miécoﬁduct
or negligence on the parﬁ oP.the:Government’servant
during_the period of his service accepting for é“liﬁited
purpnse}af recovery of loss caused to tha:Governmént

by his misconduct while in éervice from the pension

is without jurisdiction. éince in the instaht case
there ié no?hingvin the charges against'tﬁe applicant

to shqu that his miscoﬁduct has resulted in any loss

to the State, 'he learﬁed counsel submitted tﬁat the
continﬁahce of diécipiinary proceedings against him
after his retirement is uithout,jurisdicfﬂbn..But in
Amar jit Singh V., Unibn of India and others, ATR 1988(2)
CAT-637_a»Pull Bench of Central Adﬁinistrative Tribunal,
Principal Beﬁch, Delhi held as Fdllous:

"Je are unable to agree that the power to
continue. the disciplinary proceedings under
proviso to Rule 9 can only be for the purpose
of recovering the pecuniary loss, if any,
occasioned to the Government. That provision
gives power to the competent authority to

find if any of the charges are proved and if
any of them are proved, the competent authority
is vested with the further power not only
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to order withholding of whole or part of
the ‘pension but also to order recovery of
whole or part of the pecuniary loss occasioned

'to the Government as a result of grave mis-~

conduct or negligence of the officer cancerned.
The Rule does not anywhére lay down that only
if pecuniary loss is occasioded by the gravse
misconduct or negligence aof the officer, »
pension may be uithheld."IF grave mis-
conduct or negligence is established but

no’: pacUﬁiary loss is occasioned thereby,

the competent authority can only direct
withholding of whole or part of the pension.
But if in addition, pecuniary loss is occa-
sioned, the disciplinary authority can also
direct the recovery of the pecuniary loss.

© But the continuance of the disciplinary

proceedings already initiated is not depen-
dent upon any pecuniary loss being occasioned
to the Government. Even if there is none,
enquiry into grave misconduct/nsgligence

may be continued after retirement and if

proved, pension may be withheld or with-

~drawn in whole or in part, permanently or
- for a specified period."

In view of the above pronouncement by a Full

of the .Tribunal, there is no merit in the argument

of- the learned counsel for the applicant that since the

misconduct of the applicaﬁt has not resulted in any loss

to the Statey the continuance of disciplinary proceedings

is without jurisdiction. Hence the above argumentFPnly

to be rejected. However, the learned counsel for the

‘applicant submitted that sinpe a criminal caSe on the

same set of allegations ﬁ&é in the charge sheet is
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pending,‘i? he has to File a written statement of
defence in the departmental proceedings while the

criminal case is.pending, it would be prejudicial

for him for making his proper defence of the criminal

case and that therefore, : ' the interest of justice
-+ demandgkeeping = the disciplinary proceedings

in abeyance till the disposal of the criminal case

against the applicant., Ue are of the uieQ that this

submission of the learned counsel deserves consideration.

It has been held in a number of decisions that it
would be advisable to postpone the disciplinary

proceedings till the culmination of the criminal

prosecution. In this case it is a commén .case that

a criminal case as CC 2/89 is pending trial before
the CBI Court, Ernakulam. Por the . salmb > allegations
as for which the disciblinary proceedings have been

initiated against the applicant. So we: are of the

/¥

view that the interast of justice demandshthe disci-

plinary proceedings areordared to- be kept in abeyance

S till tﬁe disposal of CC 2/89rod the Pile of the CBI

Court, Erhakulam.

7. In the conspectus of Pacts and circumstances

of the case finding that the applicant is not entitlgd



: o

to the relief claimed in the application, we dismiss
the applicatio?jbut we direct the respondents to
keep the diSciplinary proceedings pending till the

disposal of CC 2/89 against the applicant pending

trial before the CBi Court, Ernakulam,
8. = UWe make no order as to costs.,

(A.V.HARIOASAN) - (S.P.MUKERIT)
JUDICIAL MEMBER VICE CHAIRMAN

11-12-1989



