- IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM
O.A. No. 432/89 nex
T T » - |
DATE OF DECISION __16=1-1991
.  V.A.N. Nemboodiri Applicant (4)
- M/s MK Damodaran,CT Ravikumar Advocaté for thé Applicant 73
and KS Saira : . )
" Versus '
Secretary, Ministry of CommuniRespondent (s)
cations, Neu Delhi for Union of India and 3 others
Shri KA Cherian, ACGSC — Advocate for the Re.spondentv(s)
CORAM:

“ The Hon'ble Mr. Ny, Krishﬁan, Administrative Member

The Hon’ble Mr. N. Dharmadan, Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement? \f@
To be referred to the Reporter or not? . ,

Whether their Lordships wish to see the fair copy of the Judgement? Ay o

To be circulated to all Benches of the Tribunal? ), \,)/

s

JUDGEMENT

'N. Dharmadan, Judicial Mamber’

‘The applicant is a Telsphone Supervisor under

the third respondent. His grisvance is that aperibd af

il

about three years service from 10-5-1982 to 14-2-1985 has

been treatedAas 'Dieé-non'-uithout interruption fn the

o and
service as per the impugned orders at Annaxure-UIIIQ_ it
was confirmed in Annexure-X by -the Chief General Manager,

Tglecoms, Kerala Circle, Trivandrum. -

2, . ‘It is necessary to narrate the facts leading to

0
'

this application for aﬁpreciating,the grievance. The appli-

[

» ! o
)W// cant was the Sécretary of the All India Telsphone Engineering

coeef
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" Employees union,'CIass-III, Calicut Tels phone District

during 1982-83. He enjoyed immunity from transfer. But

he was transferred from Calicut to Kavarathi Island,

under the Oivisional Engineer, Telephone,Ernakulam, as

per the Annexure-l order dated 10-5-1982, He Piled

0P 6211/82-N on 17-8-82 before the High Court of Kerala

challenging the transfer order and obtained the following

interim order as stated in Annexure-II on 18-8-82.

3.

g

"...;Urgent notice and interim direction that

‘status quo asvoh today is not to be disturbed
for a8 month......."

The Driginal Petition-was later heard and allowed

by Annexure-III judgment dated 6-2-85. The Genmeral Manager
Telecom with others who Qere respondents in the Briginall
Petition, filed Writ Appeal Ng.142/8S against the judgment

of the lsarned Single Judge. It was finally disposed of

as per Annexure-VI judgment dated 5-12-1986 with the

following observations:

...It was brought to our notice by Shri Santhalingam = -~

| learned counsel appearing for ths appellants, that the

disciplinary procsedings have since bseen dropped and
therefore, the first objection does not survive any
more. So far as the second objection that the respon-
dents should not have been transfarre thin one year
of jniniﬁg service he being an office bearer of the
Workers*' Union, He submitted, that more than one year
has since elapsed. Hence on this day the respondent

..0..!/
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cannot put Porward any objection for ‘his .
transfer. Hence, without going into the
merits of the case, all that we nsed to do

is to dispose of the appeal qithan observation
that it is open to appellant, iP-conSider
necessary, to transfer the respondent in the
interest of public service to any suitabls
place, as it is obvious that transfer is an
incidence of service and the employsee has no
right to say that he cannot be transferred

in the intersest of public service. This
appeal is disposed of accordingly. HNo costs...®

4, According to the applicant he was on leave
from 9-5-82 to 26-6-82. The transfer order was never
communicated to him and he Qas not relieved on 10-5-82, .

when he approached the 4th respondent on 28-8-82 with

Annexure-II order to join duty he was not allowed.

Annexure-IV is the copy of his lstter indicating the
offer te join duty. He was only permitted to rejoin
duty on 15-2-1985, sfter Annexure-II1 judgment quashing

the trahsfar,

5. In this back ground, it is‘submitted.by the

- learned'couhssl, Shri MK Damodaran,that the applicént

vas Parced to remain out of duty from 10-5-82 to 14-2-85

for no fault. In other words, he was kept out of service

by the respondents and hence he is entitled to salary for

the period. But the Senior Telephone Supervisor, Trunk
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(Administragion) issued Annexure-VIII order dated 6-8-88,

treating this period of absence as:!Dies.non' in the light

of the Government of India's décision No.1 under Ruls 25(2)
of ccs(Leaug)'Rules 1972 uithogt aqueriing to the above
facts., The agpaal preferred against £he said ordef was
also fejected arbitrarily uithautvapplicatinn of mind by
Annexure-X dated 17J2-39;

5. / ~Thougﬁ thé‘case‘was heard on 25-7-90, e Pound

it difPicult to decide the issue raised on the basis of the

" available records. Hencs we directed the Central vaarnmsnt

Counsel to prodﬁcs the original :acordg regarding the
transfer and all connected proceedings.  Accordingly, he
produced the entire recaords of the case. ve have carefully

gone through the original recofds.A They rsveal that on:

gétting information of the transfer. the applicant submitted

‘leave application for tuo days on 9-5-82 and 1sft the

- office. Thereafter, he sent further applications for

leave, but did not pursue them or verify whether they wers

sanctioned by competent authdrity. He was clesverly
evading the service of the both the orders even though

there was an earnest attempt on the part of the respondents

‘lo-ooovo/
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to sa#ﬁe them on the applicant, It is seenxthat these
tuo orders were xxxx taken to his house on 10-5-1982
itselff The follauing is thevrelavant,partioh of the

Peon Book of A.E., Auto-III Calicut dated 10-5-82.

"Extract of. the Peon Book of A.E. Auto-IIT,
Calicut, dated 10-5=-1982, '

Date To whom Contents of cover Name of Signature of

e e e N ____Peon . the receiver_
55 Auto ... cees ceens
Shri V.A.N. E-8/AE II1/81 (Delivered in
Namboothiri dated 10-5-82 House)
E-13/Tfr/11/21 ' §d/- 10-5-82

5=
dt. 10-5-82 A. Jayaprakash,

‘Paon, A.E. Auto
gffice”

7. The attempt to serve the order through postal
asuthorities also Pailed. The remarks made by the Postman

is eitracted below:

®,,.Remarks made by the. Postman of Calicut HPO on
the cover addressed to Shri V.A.N. Namboothiri,
17/105-C, Near Sreskhandeswara Temple, Calicut-1
(RL No.12 dated 13-5-82 of Tiruvannur Nada)and by
A.E., Auto-11I, Calicut. )

_ _ u |
1. Absent - 14-5-82 Sd/- No.15 Re. Telephone Exchange,
Calicut. ‘ - - :

2. Enquiry - 17/5 ‘
3. On leave. Rd. to Original address Sd/- 18-5-82

4. Absent Sd/- 19-5-82
5. Door locked Sd/- 20-5-82(No.15)
6. -do- Sd/= 21-5-82
7. =do- Sd/- 22-5-82
8. -do- Sd/=- 24=5-82
9. DOOr locked 25-5-82

10. Door locked 26-5-82
oooo'/
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"Rgmarks made by Postman of Calicut HOP on the caver

dressed to Shri V.A.N, Namboothiri T.S. 17/105-C
Near Sreekahteswara Tample Calicut-1 sent by A.E.

. Auto-III Calicut=1 (RL No.1980 dt. 9-7-82 of Calxcut-1)

1.. Not found 10-5-82 No.15

2. =do-  12/7
3. ';dﬁ- 1477
4, -do- 15/7
'5- -do- 16/7
6= =do- 19/7
7. =do- 20/7
8- -do- 21/7

. 9. The'addreséee'absant several days, Hence cOuld'
not delivered - Sd/~ 22=5-82 No.15

(Reterned to ssnder) Calicut-1
Another letter dated 16-8-82 was sent by the Divisional
Engineer, which reads as follous:

",.No: 02634/3 dated at Cochin-11 the 16-8-82
- Sub: Transfer and posting.

Ref: This office Telegram under No. Q 2634/4
dated 7.8.82

You have baen»trans?erred and posted to
‘Kavaratti Exchange under this Division during
May 82 and it is reported that you have naot '
joined there so far., The leave application
for the period from 9.5.82 to 26.2.82 are
rejected as absence from 26.6.82 till date is

also unauthorised.

Therefore, you are hereby directed to
report for duty at Kavaratti forthuwith....."

Thersa?tar a telegram dated 26-10-1983 was also sent by

kﬂ/;/ the District Engineer, Telegram, Cochin to the applicant

coees/
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dirgcting'him to report Por duty at Kavaratti island

before 7-11-1983 and failure would result in treating
the entire period as 'Dies-non’. The said telegram is

extracted below: A )

"XT/1730/24TH

(1) VAN NAMBOODIRI TELEPHONE SUPERVISOR (ABSENT)
17/105~C BEAR SREE KANTESWARA TEMRLE
' KOZHIKKODE - 673 001

(2) ASST. ENGGR. P & T WIRELESS KAVARATTI-673 553

Q 2634/9 aaa ALL COMMUNICATIONS SENT TO YOUR LAST
KNOWUN ADDRESS RECD BACK UNDELIVERED aaa YOUR
CONTINUOUS ABSENCE SINCE 11-5-82 REPEAT ELEVENTH
MAY RINETEEN EIGHTY - TWO UNAUTHORISED aaa REPRT
DUTY AT KAVARATTI BEFORE 7-11-83 REPEAT SEVENTH
NOVEMBER NINETEEN EIGHTY THREE aaa FAILURE TO
REPORT DUTY BEFORE TARGET DATE WILL ENTAIL
TREATING ENTIRE PERIOD AS DIES NON WITH BREAK
"IN SERVICE WITHOUT PREUDICE TO DISC.ACTION THAT
MAY BE DECIDED UPON aas ADDSD VAN NAMBOODIRI
COPY AE U KAVARATTI ) |
sd/- DET ENK

Divisional Engineser, Telegraphs
Ernakulam, Cochin 682 011

. . N ' ‘ "
Endt. No.Q 2674/9 dated at Cochin-682 011 -26-0ct. 1983

Following this tslegram a carbon copy of the telegram

containing the message was sent by post in confirmation

by registered post with acknowledgment on 26-10-83 itself.

These communications had bsen received by the applicant
on 3-11-1983 and 15-11-83 as per ths acknowledgment cards
in the Piles.  But there is no indication in the Piles

that the applicant respondend to them or reported for

duty pursuant to the telegram and the message.

conned
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8. ~ The applicant uas‘réliaved frpm duties on

R 10-5-1982 itésl?.' This is clear Frpm the 1= tter sent
vby tha’Assistant Directar(Staffj in the office of GHMT,
Trivandrum dated 13-8-1982.  The letter reads as

follous:

"..To
The D.E. Talegraphs -
Du1lon/T1ruvalla/Ernakulam/Kasargad

The District Manager Telephones, Kozhikkode.

No.ST/30-24/R1gs/11 bated at Trivandrdm, the 13-8-1982

Sub: Non repofting of officials to new plres o? pastings

It haé.bgen reported that the Pollowing officials
who aré relieved on transfasr on the dates shown against
them have not yet reported to their new places of

-posting in spite of considerable time thus amodnting
to abscending from dutye' The naturs of action taken
against arring,officials may please be intimated
immediately'for the inPormation of the GNT.

- — e A . —— — —— - —— — v — > - - - - i - - - an =

Name &Designation Dt. of TPr D/o New place of posting

o | relief

XXXXXXX O xxxx h oxxxxx L XXXX
XXXXXX | | X XXX KRAXK XXXXX
CXXRXXX XXXX j xxxxi | | ©OXXXXX

V.A .N. Namboodiri,
TS, Calicut Phones 10-5-82  10-5-82 Kavaratti undsr
- Dist. ' DET EK

XXXXXX XXXXX XXXXXX XRXXXX

- oy S —— — 43 > > —— - o8 " . . U %00 S D -

Matter may please bs treated as urgent

Sd/- |
(R. Ganresh Pillai)
Assistant Director (Staff)
for G.M.T. Trivandrum - 33
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9, ‘ 1t is.further clear from the procee&ings
No.Q—2634/19 dated.24-10-83 sant by fha Divisipnal-
Ehginaaf;»Talegraphs, Ernakulam_to the Director felecom
(South), Trivéndrum étatiné that the earned lea§e
applied>?or by the applicant on 9-5-1982 and 15-5—82
had not been sanctioned by the DMT(CT). The said

i praceeding:,extracted below:

", .The Dlrector Talecom (South),

Ra jadhani Bldg. Fort,
Trivandrum 685 023

No Q—2634/19 dated at Cnchln - 682 11 the 24th
November 1983, o

N

Sub: Shri v, A N. Namboadlrl, TS transferred from
~ CT Tele. Dist. to this DlUlSlon in May '82
Not yet reported »

‘Ref: GMT TUM letter No. ST/30-24/R198/II dated
13-8-82

> o0 00 000

Sri V.A N, Namboodiri, TS has not yet reported
for duty despite telegram sent to his last knouwn
address on 7-8=82 and 24-10-83 letter No.0-2634/5
dated 16-8-82'$eht to him had been receivad‘back
undelivered with postal remarks  "Door locked", "Not
found several times, so retd to sender", estc. stc.

~ Copy of the telegram of 24-10-1983 sent to his permanent
address by regd ack due post has been. acknauledged by
‘him on 3-11-83.

2. It is seen ‘that prior to his relief on 10-5-82

"~ fProm -the Calicut Tele Dist. , Sri Namboodiri was on
EL on 9 & 10-5-82, The said spell of leave had not
been sanctioned by DMT CT. The relative_applicatioh
has been received in this office under cover of'letter
Ng.E-8/I11/99 dated 7- 7-82 Prom AE (Auto-II) CT.
Subsequent to. the rellef the offlclal had preferred
applications for leave without MC in spslls of 31
days'or_less upto 30-11-82 for "union activities”,
Thereafter, there has been no informationvfrom the

cecscs/
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official, This office is not inclined to sanction
the leave. As the total spell is more than 120
days, the undersigned is not competent to issue
orders treating the period as 'dies non'. It is

_ éuggested that orders'treating the entire periad
since 11-5-82 as 'dies non' méy be issued by
Tels(S).

3., The spell 9-& 10-5-82 will be refered back to
DMT CT. S ‘

4, As the!conﬁinued unauthorised absencs appears
to be deliberate and as it is felt that the offence °
calls Por action under rule 14 of CCS(CCA) Rules, it
is suggested that suiteble action may be intiated
by the Area Office as the official has not yet joined
in this division, R o
' ’ Divisional Engineer,
Telagraphs, Ernakulam..”
10, e have appreciatafthe contentions of the parties
~'in the light of the above materials from the files. The
earfnest éttamptSﬁﬁf the departmént to‘servé'thé xxx orders
of transfer and iélie?u&e:defsated by the clesverness of
the applicant, But ultimately éftér the receipt of the
telegram, the applicant failed to respond.the.sama. Under
these circumstances, we canot accept the case of the
applicant,thatfuhen Annexure-II order of status qdo was
» ) i : , (
: . ‘ L ‘not
obteined from the High Court on 18-8-1982, he was/in
. : ) . : f

service but on leava. The leave was never granted by the

competent authority. | o

11. - "No government servant can claim leave as af

right. Normally, when an application for leave is submitted

- oooooo/
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it is incumbent upon the applicant to verify and findout
whether it is being sanctioned by competent authérity. I
it is not sanctionéd he cannot'affor& to keeé qqi@ﬁa and
continue to-be absant'From.duty as ié it is sanctioned,.
Of courss in.cése of sudden iilness or sxtreme urgency
‘leave uithout‘prior sanction can be ai;owsd fo.én official
who has at his credit eafned}leaue, casual leaQe stc.
-(See Siva Prasad V. State qf_U.P., 1§83(1) SLJ 524. But
ih the‘instant éase‘admitteﬁly leave applied for was noﬁ g
sanctiuhed ; }he épplicaﬂthBS'nq case that‘bhdﬁfms_
sudden illness or extreme urgehcy»For grant.qf leave.
He sent ss many as half a dozen applications for leéua
but did ﬁot verify whethaer they Qere.sanptiﬁned; Presumably
after.giving credit for all eligibie leaveitﬁe telegrém yaé
sentjby the respondénts in 1983 directing tﬁe,app;icant_to come
and joint duty. He was alsd informed aboutithe.penal
conequences. = Even affer.such a telagram~the‘épplicant

did not care to join duty.

12. ' Ths élaim.of the applicant thaﬁ he approached
the 4th rQSpondenf on 28-8-82 with thetinﬁénim order far
joining duty but he was ndt‘allaued ta:join dutyﬁcaﬁnot be
believed on the‘cht and circumstancas Of-the case;‘ The
'depértment Pila§and conected recof;a producéd.befara Qs

do not contain any such letter datediza}B-TQBZ alleged to

‘have been submitted by the applicant before the Assistant

Engineer. He has no case that he had withdraun leave

veeel/



from 28-8-82, . On the other hand it is admitted in para 14

of the rajdinder that he was on leave on 28-8-82, and fhe

leave applied was not granted. .The.PbllaQing details

in his rejoinder ars relsvant.

", ..The applicant had regularly submitted his
leave applications to AE Auto III, Calicut,
Later they were Povwarded-by AE Auto-III, Calicut
to DET Ernakulam and the details of the
leave application are given bslow:

Leave taken o No, o%-days

%, from 9-5-82 to 10=-5-82 2 days = FEarned leave
2. - 11.5.82 to 25-5-82 15 days  =do=

3., - 26.5.82 to 9.6.82 15 days  .do-

4. 10.6.82 to 10.7.82 30 days  -do-

5. 11.7.82 to 31-7-82 21 days -do-

6.  1-8-82 to 31-8-82 31 days  -do-

tThe above leave applications were later forwarded
to DET. ENK, by AE Auto-III wide the following Endts.

"1, . E.8/1I1/88 dated 5-6-82
2. E.8/111/99 dated 4-7-82
'3,  E.8/111/122 dated 7-8-82
4, £E.8/111/123 dated 12.8.82
y |

It is submitted that leave applications Prom 1-12-1982
was returned Eo the official vide AE Auto-III Calicut
vide letter N;.E.B/III/182 dated 21-12-1988 stating that
'you are not working in this Unit'. Before that all the
leave applications accepted by AE Auto-III Calicut...”

i

13. Ffom thesé_facts it ecan be séen that the
applicant had nmot made,ényJaarnest attempt to join duty
either qp 28-8—82 or on any day after receipt oP.the
telegram in 1983. Undar‘thése‘circumstances, ve are of

the opinion that there is no truth in the statement that

the applicant made earnest attempt to join duty on 28-8-82

~lee o/
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or any day before the Pinal judgment in OP 6211/82 dated

Lo~

- 6-2-85, and thevrespdndents refused ﬁermission to;joih duty.

14, "_ V‘There‘is also no merit in the submission

that the applicant is entitled to full salary for the
period from 10-5-1982 to 14-2-1985 because of the fact
that there is no Path on him. . Evenithough he has stated
- in the 0Original Appiication thatAthé.§rans?er order uas‘
not.saruéd on him and he uéson'leave-an Q,S.Bz.énd 10.5.825)
He has nét produced any material to shou that the-iaava

' tlons filed "—

appllca[ﬁxx by him was sanctloned by the competent authorlty.
On the éther hand evidence auéilabla in the PiLas indicates
that all the leav? épplicatiqns were bélated'and they

vere rejected. His further ccntehfiﬁn that there is
admission by the reépopaehts as indicatéd in the judgment.
in 0A 6211/82.that the épplicant was on 1éaye and that‘

‘. étatus quo should be ‘maintained in the light of interim
order because of the default of tha government counsal

| for M—

who appeared ba?ore the ngh Court in movlng[vacatlng

the order aP\status quo cannot be‘accepted. The Vigilance
0fficer gho filed the counter affidavit in the 0.P.6211/82
" on 27th September 1982 stated»tﬁat the betitioner was
relieved from CaiiCUt on 10-5-1982 and the substitute from
Ernakulam joined duty at Calicut on 248_82. Hence, no
further action was taken to vécate»thé(order qf sta@us quo
. passed on the CMP 17642/82, The applicant neither
controverted this étatement bf'Piiingvany réjoinder nér

moQad the High Court for taking action for violation of
/

d

“"f/
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the order of Status quo when he was not alloved to éontinue
in service if he was really in service at the relevant

time,'és contended by him.

'15" - Eventhough the Original Petition No.6211/82
-Was ailuued by thé éingle Bench, finding tﬁat the tfanééar
‘order~is 1119981  nothing was mentioned in the judgment
with regard to his,eligibility Ppr the salary during

fha period of absence commencing Prﬁm'1b-5—82 till.fha
date of judément;‘ The judgment in the urit Appeal 142}85
is‘alsa silent on this asbect. fhe reSp;hdénts aré, |
therefore, right in thegi conclysioﬁ(that since the High
Court did not issue speﬁi?ic dire:tions for treating .

the period of absence |:P_the.applicaﬁ£ as duty eitﬁér

by the Single Bench\of.Diuision»Bench they are free to
desl uith‘}%\gzgordance uiﬁh law taking ihto account the
conduct of the applicant. They héd warned the applicant
as early‘as.in f983 that the whole periodluouli be treated
as 'Dies-non’ if he would fail to report for duty after
the receipt of the teleéram. Since he did not obey

the directions in the telagrém, the respondents paséed

the impugned order in the light q?.decisigq N6.1vgf
Government af india under RuieAZS of the CCS(Leave) Rules.

The relavant portion af the decision is extractéd below:

3

...Wilful absence Prom duty, even though not covered
by grant of leave does not entail loss af lien. The
period of absence not covered by grant of leas shall
have to be treated as dies non for all purposes, viz.
increment, leave and pension...."”

ceedf
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remain
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A government servant who absents himself dr

ed on leave which was not granted is to be treated

as a person who abstained himself from duty. In such

case h

the en

e should be apprised of all the ccnséquéncas that

tire period of absence would be treated as ‘'unauthorised

absence’', In the instant cass, the telegram andssubsequent

regist
by him

absent

0P 6271

ered lgtters sent to_tha applicahﬁ'had.baan received
. But he did not respond to them. He remained
even after the receipt oé the telegram without

ng the-métter to the notiée of the High Court in

1/82 for staying such action contemplated in the

telegr%m. - This only indicates that the applicant was not

really

keen in doining duty. He was uaifing for a judgment

from the Court te approach the respondents. UWhen he got the

judgment with the limited relief of quashing the transfer

but without any relief as regards to the period of absence

Prom 10-5-=1982 to 14-2-1985 he put pressure on the

respondents and joined duty on 15-2-1985. He was satisfied

vith it All that time he did not insist for full salary

for the| above period as a condition for joining duty. He

waived

17.
case,

to obt

the right for salary as claimed in this case.

Considering the Patts and circumstances of the
u% are of the view that the failure of the applicant
ain appropriate direction for getting full salary

the period of his absence, from the High Court

cee/




s 16

earlier in 0.P. 6211/82 or in Yrit Appeal 142/85 or
at lgast at thevtime of joining duty on 15-2-1985 as
condition for joining duty is fatal. He is not
entitled to the relief, I am_ satisfied that the

conduct of the applicant in having evaded the service of

the order of transfer and relief disentitles any of the

reliefs claimed in the application. I am: of the vieu
that the applicant delibrately avoided joining the duty
till the judgment at annexure-III inspite of warning

from the department at the appropriate time.
18. ~ In the result, the applicant is not entitled
to any relief as prayed for in the application and it is

liable to be dismissed.

19. Accordingly, the Original Application is dismissed.

T - make no order as to costs, ~a

(N. Dharmadan) [/®°
Judicial Member

al
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N.V.Krishnan, Administrative Member

20, I agree with the judgement oF‘my learned brother,
I would, however, like to highlight two matters.

21. 1 felt that if the applicant was really on leave

for 3 months to begin%|uith, and that he remained unautho-

risedly absent only thereafter for a ldng period, his

case should have been dealt with under Rule 25 of the

CCS Leave Rules, 1972, Léave Rules’For short. When this
issue was faised the learned counsel of the applieant

dreu our attention to the observation of the High Court

of Kerala in its judgement in OP 6211/82 that, admittedly,
the petitionervuas on leave for 3 months and the transfer
was effected when he was on lgave.  He, therefore, conten-

/

ded that it was not now open to the respondents to claim

that, in fact, the applicant had not been granted any

léave at all,

22. . I am of thé view that the aForesaid obsefvation
of the High Court cannoﬁ be pre%sed into servicé when the
question of regularising theApefioa of absence of the
applicant is taken up by the respondents, particularly
uﬁen the High Court of Kerala has not issued any direction
in‘this behalf either in 0OP 6211/82 or in the subsequent 
writ appeal 142/85, |

23; A perusal of the records produced by the respon=-
dents shows that in fact, they had stated és follows in
the.counﬁer'affidavit filed by them in the 0OP.

"It is true that the betitioner was on leave at
“the time of issuance of Ext. R1. On 10.5,82
the petitioner was relieved of his duties as



Telephone Supervisor at Calicut Division and
as a consequence of that the substitute
transferred from Ernakulam joined duty on
2,6.82."

It is, however, noteworthy that thevapplicant
did not produce with his 0p any documéht to prove that
Iéave had been sanctioned to him. The departmental .
records show that the applicant was abstaining himself

‘from duty aFter'submitﬁing'an aﬁplication'for leave
for 9.5.82 and 10.5.82,uhich had not been sanctioned.
It is seen that the transfer order was passedVOn
10.5.82 relieving him when he had submitted this appli-
cation. Therefore, the aforesaid admission ih‘fhe
counter aFFidavitvcén only mean that the applicaqt had
reméined absent on 9,5.82 and 10.5.82 after applying
For_leave.

24, This was followed by leave applications dated
10.5.82, 25.5.82 and 10,6.82 covering periods from
11.5.82 to 25,6.82. All these applicatiqns'were]disposed

vof by the letter dated 16.8.82 of the Divisional Engi;
néef, felegraJh, Ernakulam, to whom the leave appli-
cation; were refefred for orderg. He rejected the
various leéve applibations for leave from 9.5.82‘t0
26;6.82. He also ;nformed the applicant that his
abseﬁce after 26.6.82, after the expiry of the.period of
leave lést applied for, is unauthoriéed.

25. In the circumétances, the records show that no

leave had been sanctioned to the applicant at any time

NS
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eithér.immediately before the transfer order was

passed on 10.5.82 or thereafter. Thererore, the

question of the applicant being given the benefit of

Rule 25 of the Leéve Rules does not arise at éll.

The respondents have rightly invoked the Government of
India‘s decision No.1 under that Rule uhich covers

cases of wilful ébseﬁce from dth‘not covered by grant

of léave as in the pfesent case,

26.  The othef ﬁatfer is the subseﬁgeht cbhdéct of

the applicant'uhich makes it &lear that he has delibe-
rately Floufed.the transter order issuéd to him and thaf,
therefore, he does not déserve any leniency. It is

‘true that the High Court of Kerala issued an interim
order on 18.8,.82 to maintain the status quo. - The effect
of an'inﬁerim order of this nature will reallyldepend

on uhat the 'status quo!' is. According to the respondents,
the applicant had élreédy been relieved on 10.,5.82 to
‘proceed on fransfer to Kavarathi aqd therefore,-he should
have joined duties there, Héuever, the applicant szmits
that he was on lesave and therefcre, according to his
perception, @he status quo meant that the transfer order
was of no consequence ;nd'that on the‘expiry of his

leave he could report for duty at Calicut itself.. It is
on this basis thatlthe appli&ant allegédly went to the
4th respondent's office at Calicut 06 28.8.82 to report
for duty»(Ahn.iV) but was not permitted.to do so,

27, '~I am o% the view that, in the circumstanceé,lthe
applicant‘haa only one course of action open to him, viz.,

to approach the High Court of Kerala either to initiate



‘centeﬁpt proceedings ggainst‘this respondent or to seek

a clarification of the inferim order as to itg import and

consequence after his alleged leéve expired. Better still,

he could have prayéd for an interim direction pérmitting'v

him to join duty ét Calicut, pending the disposal of the
w“w ,

petition. No such \action was taken. Instead, he went

on.appiying for leave till 30;11.82 and sat at home till

the 0P was disposed of on 6.2.85 and he was conditionally

permitted to join duty on 15.2.85;

28. The learned dounsel of the applicant seriously

submitted thét in accordance with the procedures and

)

" action could not have been taken, I am amazed at this

practices obtaining in the High Court of Kerala such

incredible submission.uhich 1 reject, for, it appears
to'me to cast an aspersiqn‘oh t;e High Court qf Kerala
suggesting that its doors aré not open to an.applicant
seeking a legitimate and relevant clariFication of an
'iﬁterim order'o; seeking an appropriate ordér_td meet tHe
enqs of justiﬁe. .That apart, the applicanf indeed got

an Epportunity to move the High Court of Kerala as
indicated above. 0On 16.9.82 (i.e. after he was allegediy
denied permission on 28.8.82 to join duty) CMP 17642/82
bame up before the High Court and)after.hearing the

learned counsel for the applicant who appeared for the

petitioner in that CMP also, the High Court passed an

&
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‘order extending the interim direction dated 18.8.82
until further orders.
29, AThat apart, the applicant had all along not been
given any salary and allowances for this periﬁd. Yet, |
he neither represented to the respondenﬁs demanding
payment of sélary and allowances nor,thought it fit to
éeek a directioh from the Hiéh Court,
30. In the cirCumstances,VI am of the vieﬁ that
the applicant should have joined duty at Kavarathi as

T of . _

the operation / the impugned order transferring him
to Kavarathi had not been Stayed by the Qigh lourt,
By nqt'reportiﬁg for &ufy, he remainedvuilfully and
Qnauthorizedly absent éll along. 'In any cas?jhe was
bouﬁd_to apbroach the High Court of Kerala for proper
.directions uﬁen he Qas nbt‘allegedly permitted to join
iduty on 28.8.82. The interim order issued by the High
Court did not authorise him to cool his Keels at home

for nearly three years and to‘claim!pay and allowances

for that period.

31. In the circumstances, I am of the view that the
treaéﬁent_meted out to him by the impugned order by
treating the.period of absence as qualified dies non cannot
be assailed. The applicant richly deserved this treatment

which he invited upon himself,'despite his being warned
about such a consequence as early as in 1982.
32, With these observations,_l fully agree with my

learned brqther that the application deserves te be .. +ri.-

dismissed, | | l{;lii:::%i;(?‘

(N.V.Krishnan)
Administrative Memberp
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33. ~ We are of the viau'that there is no substance_

in this application and it is liable to be dismissed.

'Accordingly, wve do so. There will be no order as to costs,

(
(N. Dharmadan) (N.V. Krishnan)
Judicial Member - Administrative Member
16-01-1991

ganga



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH
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20-3-1991

DATE OF DECISION

VMK Damodarap$ Apmkam (s)

fir CK Sivasankara Panicker

Advocate for the Applicant (s)

Versus
Union of Inqla rep. by the Respondent (s)
secretary, Fflinistry of Communications
New Delhi and others.

" Mr KA Cherian, ACGSC

_Advaocate for the Respondent (s)

CORAM :
The Hon'ble Mr. NV Krishnan, Admini}stratiue Member .

The Hon’ble Mr. N Dharmadan, Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement?
To be referred to the Reporter or not? Y

Whether their Lordships wish to see the fair copy of the Judgement?>~
To be circulated to all Benches of the Tribunal?> .

PN

~ JUDGEMENT

Shri NV Krishnan, Administrative Member

fhis~revieu application is filed by Shri MK Damodaran,
‘Advocate. He ués the counsel for the applicant -in OA 432/89
which was disposed of by a judgment dated 16}ﬂ.91, of the
Bench consisting of the Hon'ble Shri N Uharmadan, Member (Judicial)
and me. The leading judgment':as thét of my learned brother
who dismissed the épplication anq)concurring Qith his Jjudgment,
f had also récorded my views in few paragraphs.
2 Shri MK Damodaran, Advocate, the revieu applicant, submits

that he is aggrieved by the first two sentences of para 28 of .

the judgment delivered by me. He, therefore, secks a revieu

' of para 28 of the judgment and prays that the first two sentences

this
thereof be deleted and avers that /will not, in any manner, affect

\
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the judgment. He'pleads that he did not mean to make
any submission in the terms couched as in the first

, decisions
sentence which_ resulted in my critical observations and/

;g
in the second sentence... He submits that he never intended.
to make any such submission and regrets that he has left
such an impression on me while hearing -arguments in the

original case.

3 The applicant states that if para 28 of that

judgment is not revieued and the first tuo sentences

are not aeleted as prayed by him, they.uill form part

of the recordé,though he never intended to make any such
submission as mentioned therein,and’hevéppfehends that this
will result in irrepafable inju?y to him.

4 | The applicant has also filed separately an
affidavit im support of ﬁhelreyieu application.

5 In view of the submissions made by the applicant,
thch are supported b& an afﬁidauit, I do not Find.it
necessary to discués the matter anyvfurthér except to
state that the first two sentences of para 28 were
recorded after due deliberation. 'Nevertheless, in the
light pf the submissions made by the applicant as also
to avoidbany'possible or apprehendedvinjury to the
applicant,l do not wish these two sentencés to remain

on record. Their4deletidn:uill not affect the judgment

in any way.

ee3



‘e

-3

6 Hence, I have no objection if the prayer made by

the review applicant is accepted.

(nv Krisﬁnan) R /

Administrative Member
20-3-1991

‘DRDER OF THE BENCH .
7 In the light of the foregoing observations by
one of us (NV Krishnaé) and after hearing‘counsel on
both sides we are of.the view that in'thevdircumstance
of the case it is necessary in fhe interest of juétice
to review para 28 of our judgment dated 16.1.591 in

0OA 432/89 by deleting the first and second sentences.

-of that paragraph. We do so. Para 28 of that judgment

after such revieu will read as follous:

" 28. That apart, the applicant indeed got an opportunity
to-meue the High Court of Kerala as indicated above. -
On 16.9.82 (i.e. after he ués allegedly denied
permission on 28.8.82 to join duty) CMP 17642/82:
came up before the High Court and, after hearing
the learned counsel for the épplibant)uho appeared
for the petitioner in that CMP also, the High Court
passed an order extending the interim direction
dated 18.8.82.until-Further orderé".

Moadogy ezl
(N Dharmadan) \ ANV Krishnan)

Judicial Member Administrative Member

20-3-1991



