(By Advocates M/s Sudhakara Prasad & PN Santhosh)
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CENTRAL ADMINISTRATIVE TRKIBUNAL
-~ ERNAKULAM BENCH

0O.A Nos.425/2005, 420/2005, 432/2005 & 467/2005/

FRIDAY.THE. 31st%.... March 2006

CORAM:

HONBLE SMT SATHI NAIR. VICE CHAIRMAN
HONBLE MR.GEORGE PARACKEN, JUDICIAL ) f'EIV'BER

0OA 42 3/2()()3

(.R. Valsala Kumarni. Post Graduate Teacher

{Mathematics) Kendriya Vidyalaya No.1, Ps igh::*.

Door No.306, B.P.Nagar, Peyad P.O, Trivandrum.

Applicant
(B:y' Ad‘v’QCﬁii’v P\’I{L‘..T. \): $aY '1\1 "11'3 Ll‘,) i
Vs. ‘
1 The Commussioner, Kendriya Vidyalaya Sangathan
No.18 Institutional Area, Shaheed Jeet Singh Mar ‘;
New Delin - 110016 ~ through iis Secretary f
2 The Educational Officer. Kendriya Vidyalava Sangathan
No.18,Institutional Area, Shaheed Ject Singh Marg !
New Deliu - 110016. }
3 ‘The Board of Governors, } endriva Vldvmava Sangathan }
No.18,Institutional Area, Shaheed Ject Singh Marg 3
New Delin - 110016. :
4 The Principal - :
Kendriya Vidyalaya No.1, PaM at, ;
5 Ms Sophia, PGT (Maths) 2
R : . |
F\L'}‘l(.l‘l"?. \‘}'x hd‘y’u, .:ﬂh«ul;‘ . 2
|
Respondents !
(By Advocate MUs Iver & Iyer R1-4) ﬁ
(By Advocate Mr.Josiu N. Thomas R-5) j
OA 420/2005 !
D.Meena, Post Graduate 'Teacher { Chemistry) g
Kendriya Vidyalaya, Pattom, Trivandium.
Applicant.
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3
2 ]
e -
] The ( ndnya Vidyalaya Sangathan
No.18 “Area, Shaheed Ject Singh Marg
New '’ -‘\ i6
‘ G2 Thf /ner Kendriya Vidyalaya Sangathan .. P
f_:n’ 1 i Ng snal Arez, Shaheed Jeet Singh Marg !
E {I i N 10016 — through its Secretary i
b ! : i |
B! il f i 3 A X onal Officer. Kendriva Vidvalaya Sangathan ,
! L}I{' i \\ . Juticnal Arca, Shaheed Jeet Singh Marg & oo
i :| Nowssif - 110016, | | Y
i i i
i) ; . .
f it L4 Pameela Pavithran PGT (Chemisiry)
?§ ! Kendriya Vidyalaya, Thrissur.

(By Advocate M/s Iyer & lver R1-3)

QA 432/2005

M. Parameswaran. S/o M Vasudevan Namboodirt
PC" n\ﬁaf‘hs)’ ken ‘ 1oy \;u salavin ?\TO

L \ivad i“ k4 J‘LLL‘VU v
Paighat, R/o Mozdukunnath, P.O u:uruppuiassely
Palghat District.
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Applicant
{By Advocate M. T.C. Govindaswamy)
Vs.
i The Commissioner. Kendriva Vidyalava Sangathan
No.18,Institutional Area, Shaheed ! ¢t Singh Marg
New Deiiu — 110016 - through 1ts Secretary
; Z The Educaiional Officer. Kendniya Vidvalaya Sangathan
' NO}S,IHQ !‘U*IOXLJ /\1\.“, uhﬁh" )d T‘an I.nf.'l J.\Aulg
: New Dellu — 110016. A
3 The Chairman, The Board of Governors
Kendriva Vidyalaya Sangathan
3 No.'l?"s‘,]ns&uumnml Area, Shabeed Jeet Singh Marg
. New Deihi — 110016 :
4 The Principal. Kendnya Vidvalaya No. 1 it
| PRTCITEes 4 I )Y iy ‘)-)‘l_vh'\f . m e T
AL ALLARLRZL7A2 %L L Y4 A‘l S L‘ldltl 4. )
5 Smit P.G.Sreedevi. W/o Si1 R.Sreekumar. PGE (Maihs)

Relieved from Kendriva Vidyalayz, Bilaspur, Chattisgarh
on orders of transfer Lo Rendriya Vidvalaya No.i, 1ﬂslaid<ad.

Respondents.
I‘Yaf £ T\vsr D1
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(By Advocate M/s
Mr.K.Sreerag. R- 5)

(By Advocate M
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i
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OA 467/2005

Sona Rani. W/o Haridas K. TGT (English)

W)

Palal Road, Otlapaiam.

(By Advocate Mr K.P.Dandapani)

n"taruu.uu, R/u “PE. ;\u}axu_) am,

Vs.

The Commissioner. Kendriya Vidyalaya Sangathan’
No.18,Institutional Area, Shaheed Jeet Singh Marg
New Dellu - 110016 ~ through its Secretary

The Assistant Commigsioner, Kendriya Vidyalaya
Sangathan Chennaj Region, LLT Campus, Chennai.
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3 The PﬁncipaLK.emjriya Vidvalava
Ottapalam.
4 The Principal. Kendriva Vidyalaya

Satna, Madhya Pradesh.

5 Smt Seema Pareth. W/o Sri Prabbipthlaf. TG (Englis'h)

Rs‘;is\‘!o/‘ ‘rrr)m L\UL"‘N‘V‘ ‘}0]’( 's‘ 4i\l'| ~f\l’ )ucf")‘\ ~rt

Vazaotls
l\&k&) } ULI\.‘, L\ﬂJ(l JLJKMLL

on orders of transier o ixcndnya V xaydlaya Otfapaiam..

(By Advocate MJs Tyer & Iyer R1-4)
(By Advocate Mr.R.Sreeraj, R-35)

HONBLE SMT SATHI NAIR. VICE CHAIRMAN

Respondents.

Applicants in all these cases are Post Graduate Teachers belonging to Kendriya =

RE:
Vidyalaya Sangathan (for short KVS) and have approached this Tribunal aggrieved: byl'

their orders of transfer mvoking para 18(b) of the Transfer Guidelines ot the smd

Sangathan. Since the facts and grounds urged by the applicants are similar, th‘cse‘ '

applications were heard together and are being disposed of by this common order.

2

0.A 425/2005

2 Briefly the factual position can be narrated as under.

The applicant was working as PG Teacher of Mathematics in Kendriya Vidyalaya No. L,

Palghat. She was transterred to the above station on 20.7.2004 on the basis of her request

as her husband is presently emploved in the Central Excise Department at Trivandrum.
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The 53" respondent who was transterved in place of the applicant was serving ar Kendriya

Vidyalaya, GCF, Jabaipur since 8.4.2003 and had requested for a transfer to Kerala in '

any School at Trichur, Cochin, Palghat, Coimbatore, or ln\'rat!uhum on ‘rt_lqdip_'a.l. ground%
as she had undergone a major operation of left hip joint relnléwtfemcnt on 7.5.0:2. 5 :I 3

Hi (i o E
3 O.A 420/05. The applcant in tlus case had bf.;'!eﬁi, transterred to Ken(glnyl‘qh gf’ i}:; éﬁ
Vidyalava, Pattom. Trivandrum on 31.8.2004 and she had :mimd at the place on reqijes i

i o

i
o

as her husband is emploved as a Panchavat Secretary under the State Government and her

Vo

two small children were studying in Schools at Tﬁvandrmﬁ. The 4™ respondent who hﬂ:ﬂ
been transferred i place of the applhicant came on trnns,l"cr-at Kendnva Vidyalayai‘»
Thuissur on request in 2003 and is alleged to have direetly approached the Chairman and
obtamned the order displacing the applicant.

4 0O.A 432/05. The applicant in thus O.A after a sericé of posting out side the State B
where he remained till October 2004 was transterred to Kendriya Vidyalava No.1 Palghat -'

on request and joined on 16.10.2004. He had worked North Eastern Region, West Bengal

and Andhra Pradesh for a total period of 19 vears before his transfer. The 5 respondent B
who has becn transferred in place of the apphcant was (ransferred from Kendnya
Vidyalaya, Bilaspur. Chattisgarh. Prior to that she had been working at Kendnya : K

Vidyalaya, Kottayam and had made several representations requesting for a posting in- -

Kerala.

5 QA 467/05. Applicant in this O.A has been transterred to Kenditya Vidyélzlyé,.

Ottapalam after serving for 3 years in Andaman and Nichobar Islands where she joined.{;; '
on 21.10.2000. She is undergoing medical treatrment for infertility and is under in_tehsiveﬁ
o o
treatment when she has been transterred to Kendriya V idyal'zzp‘ja Satna in Madhya Prades!
I : e 3l _'[_‘»

The 5" respondent who has been transferred in her place was working at Kendriva

Vidyalaya, Nasirabad. Rajasthan and has been transtenred to Kerala on a request made by
her husband as shie could not continue at Nasirabad since she had a new bomn child 1o
lookafter.

6 In all the O.As the respondents have filed a comumon reply statement contending
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that the impugned orders are only orders of transfer and the same are not assailable on

muow provision or passt ‘

_ ,, {
'1
[ ered with. The emplov

i vipeas

1'n India and Clause 3 of &1

| if'j -E

r |

transfer as of right nor the guidelines are intended 1o confer any right. According 10

Clause 18(b) of the present Transfer Guidelines, The Commissioner, KVS, is competent :

to make such departure as necessary trom the guidelines v\;ﬂh the prior approval of thc
Chatrman, K'VS. A mechanism has been provided in the Transfer Guideﬁnes by evol..vihg: “
a methodology to displace a person trom one place who has stayed for 2 years in a vers)
hard siation or 3 years in the North East, Andaman & Nicobar Islands and other declared
hard stations by creating a vacancy in the place of their choice and this method cannot b;:

questioned. The KVS takes into account various factors while tframing the policies and:

identifying junior most teacher for displacement is one such policy by which a large

. .
number of persons who suffer in hard stations arc given choice posting. This cannot be-

l“'

sail to be bad in law. Administrative EXIgEencies arses as d commuous process and l

applicants have been the beneficiaries of the transfer guidelincs at same time and ca;’m‘o‘

FACI
Yoo s B L
' H

Resource Development Minister under clause 18(h) of the Guidelines and it ‘was
necessary o create vacancies after considering all the factors following the principles of
displacing the junior-most in service and then transterring them out. The respondents

submit that they have acted in accordance with law.

7 The private respondents i the O.As have also filed separate reply statements on

ed
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the lines that the transfers are not open to challenge unless they are in malafide exercise

of powers and since the applicants have at one time or the other benefited by the said

—M«

guldc lines they cannot stand in the way of the respondcm j oying suchbenchts
! . d : '

5_ 8 ['hc applicants have rebutted the uontc:ntlons n thcclg

liabiliry for transfer in anv whcre in India does noll‘ empow 1!3)1 the rc%pondent; to tra

I}iq!uesuom,d the clmm of el

1 | .

|} '

respondents that the transfers made in their places ot the icachers havmo worked

their emplovees of their will and pleasure. They have also

declared hard stations and that the respondents have not inade out a case for departure”
from the guidelines for any reasons and therelore the orders of transfer ave discriminatory: -«

b and in excess of jurisdiction.

9 The matter was heard at length. The counsel for the applicants in OAs 425/05 a‘n.d
432/05 contended that the transfers have been made under clause 18(b) of the Transfer
Guidelines and are bereft ot any application of mind and to their knowledge no appréval'
of the Chairman has been taken in these cases. The Tribunal had already gone through the
legality of the transfer gaidelines in O.A 42672005 and directed the KVS to consider and
prescribe a munimum period of stav so that a teacher who came on transfer aller a long
stay at a far off place may not be disturbed at least till such time. They also cited th}cf ,.
report of the S* Pav Commission as contained in para 25.5 of the recommendations ol

the Comumission on transters. In para 25.7. the Commission observed as follows:

. R
i}

i

()

To ensure adminisirative continuily and stability to incumbcnts frequent
transfers should be discouraged and o minimum tenurs for each posting o;n

officers should be predeternuned and 1t snould nonmﬂy be 3 to § years;:

except in cases where longer tenures iare justified on tunctional
c;crnueam feo Ll o ~n 11 e ' AN n‘n‘\dd\ nf‘ lceﬂnﬂ anarnn 1:; olxh h\l

\."-AI.L\-/LI~V ltd Alvw Wiy Ad W8 vert A0 JVUL(!L
the case of sensitive posts, where (»pportumues exist for devclopmg vestcd
interests, the fenure of posting should be ‘defined for a shorter perlod-_-'---.g'

thiety e 5\(\ D tn 2 voara
TYLtANLL ll!ll’ 1.} he ot ’\\l‘ e

‘They also relied on a judgment of the Hon'ble Supreme Court, 1993 SCC(L&S)

922, Jagtar Singh Vs. Director. Central Bureau of Investigation & Ors. The counsel tor

the applicant in OAs 420/05 and 467/05 also made sumilar mentions and contended that
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are no gr oundq for m’vokma para 18(b) ol the Transter (ru1dehnc.s

o
Jched on thejito
Sy , ” i

ith‘m Lal, dog o) 12 scc 299, Kendiy:

3 Lot
“‘]lm { |‘

i
", V' & ()rs m}ld}(\%R 1995 SC 1056, bta't”l

H i ' |l i

: , '-*Iz' o i
s: 5.5.Kourav & D'm, and co:nte !

,*:a.z%t ' g

fcfen'éd to on both sides.
12 It 18 not dlxputed tlmt the KVS is a registered Society whollv financed by the Govt
- of India is an Aumnomous Body charged wuh the responsibility ol developing a modcl

g sch'oo[s in- the context of the national goal for providing a common programme of

power vested with them and had formulated the above mentioned Transfer Guidelines

-:if J - :f' !
hex eln All the transfer orders mmuszned betorp us have been 1ssued

I

contcxt stmulaied th

i

; wheihex this power vested with the C ommlssloner wits c,\eruscd properly in accardancc
. 1 with the law. While deciding the question we are very much aware of the dictum of the

" Hon'ble Supreme Court reiterated in the above quoted judgments and strongly argued by

the transl’crs have been made within the State and mvolved no public interest and there

nded that bv virtue of thwé::’

o

iy e sl :,1':13' T m«my 7 ,1 Wﬂ"f— <

—Cya

. We _havc hezird the leamned counsel and perused th.e records and judgments. -

- - . - - .- - . ) )
and other service conditions of the Teachers in these Schools in accordance with the -

S

- education all over the country. It is fully competent to determine the terms and conditions .

which have come info effect on 19.1.05. It is also an admitted fact that the employees B

the counsel for the respondents. that the Courts/Tribunals' interference with transfer

matters are not called for unless shown to be vitiated by malatides or made in violation
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of the statutory provisions. The transfer guidelines of KVS are not statutory provisions

i.’ - : ]
followed and apptovcd by the lquest body’ 01 tlu. (.)rgamsaﬁf)n thw havc to bc SCCI a

II! - :

o3} 19 bound to tollow.? :

hav'ing force of rules it not starutes and the ad:mmstratul
i E : ' . § ’
procedures laid down by the above provisions. The guidel thes themseives confe rg ‘

i

S qui

power on the Commissioner K\/ S to depart from 1t in certain! comcxts '1he challcmz it

l!
v

QAR

- - L
thesc 0.As 15 against the exercise of that power alleging it to bc drl)mnrv We are 0%

above power vesled in the Commissioner has been exercised in accordance with the Rl
method prescribed therein. For facility of reference Clause 18 is reproduced as under:
18 Notwithstanding anything contained in these guidelines

a) A teacher or an employee is liable to be transferred to any Kendriya
Vidyalaya or office of the Sangathan at any time on grounds mentioned in
ciauses S,O(a)and o(b) of these guidelines. ;

b) The commissioner will be competent to make such a departure from the
cuidelines as he may consider necessary, with the pricr approval of the
Chairman, KVS. However, such departure will be considered oniy afier the
disposal of the cases en-bloc categories speuncd under clause-7. Moreover
such departures will not be made for the cases covered under Clause 17(tv) and
17(v).

¢) the request of a teacher may be considered for transfer to a station in respect

.
‘,')0 0N romioat I YL l‘“(“'\

of which no other person has made 2 clawm of request even if such teacher has &
not submitted the application in the prescribed proforma at the time of annual : L e
transfer or within the time finat prescribed for the purpose. This Will be N

applicable only for transfer to Kendrya Vidyalayas in the North Ea sternys

Region and other Kendrya Vidyalayas declared a> very hard and hard slanon

of the Chairman, i.e. The Hon'ble Minister for Human Resources. The respondents have

stated tn the teply that they have taken prior approval of the Chauwman though the
applicants have denied the same. Even accepting the statement of the respondents that

prior approval has been taken. there is nothing in the order or in the reply statement of the -
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respondents o show that the Comumissioner have due applicaiion of mind and by

"lm,h are rcptoduw St
b k4
[ ,' .

'Fl anstexs shall largely be done a_amst vaoanues on the basis of zeques&
feset *WI tor !‘m ‘mm::, provide *.hnt

" .- .:1. . "" '|
'-'rr'x‘, C ' -

w) Ln the c\/cnt of there being more than one requcs( for the same vacancy;
. '“'10:‘:.':, for transfers on request ag"mst vacancics shall follow the des "endmg
order. of combined weigitage. 1t is to be ualuulatea in terms of entifiement
‘poinis tor organisational reasons/interests as also the individual needs. and
request of the teachers seeking transfers in accordance with clause 8 below. ©

]

b) Transters sought on account of medical grounds shall continue to be:
valuated iy accordance with the type of diseases prescribed as valid ‘for -
transfer on medical grounds. He will be placed en-bloc higher, than tie others
listed in cluase 8 of these guidehnes. , .

¢) Transfers sought on account of death of spouse within a period of two vears

: 1 nofe ht by seaels ~rh o lo ‘}1 o N votiee wnll
S . anG hi‘m.fn-ffs SOl‘-‘E‘*u L:’, \tlAllJ w‘\’SCS “"ll‘L\l nave 1868 won t{var ‘t\l '[J.l{'.., Wil |
. .

be placed en bloc higher in the above sequence than the others listed in.
~clause 8 of these guidelines but below those covered under clause T(b). . ;

-~ d) Jmmnv of spousc — As lav as p()'s‘alb]t: and aiso subject to the plowsmn

rntatnc

UUIL!MLLLU(’ m WLl

clase 10(2) such cases will be considered. Wherever transfers

. wew 1mde n thc pdsi 101 mdy lc‘,dbh@ls 10 more than JUO Kms Lrom respeouve, :

"“d ‘.here is a v:.cana,'

(,r *hf‘ s'rm “This cs!egory ()f 'staﬁ

- ()ﬂ'lels lLSILd in cmusn 8 of these auulchnw Just bclow the sta[fmembers hsted

R
\a

ivyin cases of fresh posting on direct recruitment. unless they complete a pcriocl
of stay of three years and in case of female employecs, one year of stay
the piacc ot postng. thew xcquw for posting to choice place wiil not be
considered.

v) In cases of promotion. unless he completes one vear of stav at his nlac.e of '

“‘13 Wi ‘l n.O; u° COOG ld*’r“\l

C

. 11« Y r2000s f Frae c\nsf"«g 4-r\_1 'Q' Ty o~
J -,l lc) A\r\iu ST RV S VIV "‘b (SVER YN

13 It can be seen from Clause 7 deals with transters against. vacancies on the basis of
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10
request received for the same and for determining the order of prefercnce of request thus

received, prority has been laid down which mclude medical grounds and jo
quluse, wiiere spouse is a ‘Sangathan emploveel: Central {{
S ey al i !

et U FTIY 1| P _
employee or PSU employeesi Theretore, all thcscl categorig:
0, ’ [ION Co . ~
) ! Yy |"‘. Lo

‘ ] State:

o

t employee; GOVE
| b
fform an clen-bloc cate'g’ox

0 ;E ‘ o .:i.g:
vacancies n the basis _of request. lﬁi‘r_)j'
: B t R
thcgamiysis of the reply sraégmem.‘tjled bv the p;ﬁvatc 1‘esp;mi.dcnts‘ it becomes; ob

At
i
A

= ey

By

whi;ch can be considered oniprionity basis against

o e e

17 o

1

¢ tor!

L
(1 f that the transters had been considered on requests either:| n medical grounds o
o : . § : :

joining of spouse which is verv much a condition covered under clause 7 of the :

[ .
B 1

. - ' » s . R
Guidelines. The respondents have not stated anv rationale {0r considenng these requests /-

i

w1 of those who are transferred in the place of the applicants but it is seen from the record

:-"Q * that their transfers are also made under para 18(b) of the Guidelincs. The respondents -

have averred in their reply statement that displacement policy as contained m clause 10(2)

- of the Transfer Guidelines provides a mechamism by whic-l{ vacancies can be created at

the choice station to accommodate those who have worked in hard stations like North |
Eastern Region. Andaman & Nicobar lsl";nds‘ cic. Evidently, the transters of the private
respondents in these O.As are not motivated by clause ](i( 2) and as admitted by the
respondents themselves the transfers have been made on request which had bégn {f.

considered at the level of the Commissioner approved by the Chairman and in order to !

give effect to these transfers the applhicants in these O.As have been displaced. In effect
the respondents have imported the policy of creating vacancies which is embodied -in -

clause 10(2) of the Guidelines for invoking the powers of"diéparmrc under clause l#(b)ﬁf-:

3

P s i R
This is in our view is not acceptable. According to clause 18(|L)_. the Commissioner before . - -

2

exercising the power of such departure from the Guidelines should have satisfied hixhsél,f;,,

i
P [ R

B ~ that the requests for transfer are arranged on prionity basis jand after cxhausvl ing the cn':ziwv
bloc categories if still he have come to the conclusion that these cases were of such
emergent nature that they could not have waited for the nest round of transters only and |
after weighing the pros and corns of the transters by evaluaiing the status of the teacher

sought to be transferred in their places also and thus only on a comparative ment should
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have made the proposal to the Chairman for approval. No such evaluation of comparative .-

merit of the request seems to have been done as it is seen trom the record that these’

'

; iy
il i

j;thcse_,('j,:' :

i ’ 4
i AR ¢ 31
i Keralil
il Lo A R
.1‘54.‘ Hhik) i 5
gla Wi A I I
iy i R | i fop
gy ‘E:w:n months, b_n\'/c plates of
| Al Wl St
:‘ H '\V l | ! ’.T‘

Guidelines ;b

[
£

t-bé accommodated, either Clause 7

i . QGuidelines.

P

not be done under the' Guidelines. It does not confer any:such unbridled power on the: g

R

Commissioner. P

14 Motepife;' ﬂm impuened orders stipulate that the orders are made under clause 18 L

“." " (b) and are done in public. interest. This makes the case all the more indefensible as para

18(b) is not to be inv:'o,kcd in matters under public interest. As discussed, we could not - :
find a'ny‘clcment of pvubﬁc inferest, as the transfers have been made purely to concede the o

request of the employees and not in public inferest or in the interest of the Sangathan. .«

There is no whisper of any such public interest in the reply'statement of the respondent:

Tn fact the'reply 'étaté_ine_df is only in the nature of a theoretical essay and does not m

A 1,

any of theiindividual grounds raised in the applications. The mere mention of the words

“public. interest” would not give the orders, the character of a public nterest casg

B -,!(

TR sy
.":; ’ . - A'.:'. . e B "‘,
observed that the action of the tespondents, in exercising the powet

se-of other|provisions of the guidelines
bR .

have'already::
. . i |
i

-departure. from’

1

Qui@élincs .c:l.c_feats the very purpo

L

A R 1T ‘ o
hat:;h;!«f: right hand had @1
EEEH o

‘respongents |

- :. and pcrlmj)s in consullation with the emplovees orga.ni'sation are adhered to, both in letier
‘ o A and spirit and not utilised to further the private interests of either the employees or the
Sangathan. In tlus context, arguments of the respondents’ that the applicants themselves

AN ' ' have been the beneficiaries of the same provisions of the guidelines and therefore they
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b argument would only perpetuate the misuse and violation of the

12

1
f
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4

i
!

guidelines.

l

shall have a re-look into the guidelines and its manner of g plementation and plug t}heli:;f il
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loopholes so that spate of such litigation can be avoided. We hope that it would be dqnﬁ;j’
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LI expeditiously. i K
' ; . 16 In the result. the impugned orders are quashed and the (). As are allowed. No inli*,i:
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J . as to costs. : o
o Dated 31.3.2006. ; - :
: PR T vovo A _‘__q,_,,-—‘—
( G’eorge Parac en’ (Satiu Nair)
L Judicial Member Vice Chairman
N kK




