VCENTRAL ADMHN!STRATME TRIBUNAL
‘ ' ERNAKULAM BENCH

O.A.NOs. 388/07, 430/07, 439/07 & 440/07

- Wednesday, this the 13" day oif February, 2008.
CORAM

HON'BLE MR GEORGE PARACKEN, JUDICIAL MEMBER
HON'BLE DR. K.S. SUGA-THAN, ADMINISTRATIVE MEMBER

0.A. 398/07

U.K. Sasidharan S/o late Kunhiraman
Assistant Foreman (Air Electrical) (A/L)
Naval Aircraft Yard,Naval Base,
Cochin-682 004 :

Residing at Panangat Houlse, KRRA-14 : '
Edappally, Cochin-682 024. | o ~:  Applicant

(By Advocate Mr.. TCG Swamy)
Vs | |

1 Union of India represented by
The Secretary tothe Government of India
Ministry of Defence, New Delhi.

2 - The Chief of the Naval Staff,
Integrated Headquarters
Ministry of Defence (Navy)(DCP)
New Delhi.

-3 The Flag Officer Commanding-in-Chief
L Headquarters, Southern Naval Command,
~ Naval Base, Kochi-682 004.

4 The Chief Staff Officer (P&A)

Headquarters, Southern Naval Command,
Naval Base, Kochi-682 004. ..Respondents

By Advocate Mr. TPM [brahim Khan, SCGSC.



O.A. 430/2007

1 P.K Peethambaran S/o Kumaran®

Chargeman Gr.l (Air Radio) ‘
Naval Aircraft Yard (Kochi)
Naval Base, Kochi-682 004 ' _
residing at No.C-30/874-B , -
MES Road, Thlycoodam Vyttlla ' :
Ernakulam. '

2 Y. Chandrasekharan S/o Gangadhara Sarma
‘ Chargeman Gr. | (Air Radio)
Naval Aeronautical Quality Assurance Servnce (Kochi)
~ Naval Base, Kochi-682 004 _
residing at AMBAD!,‘ MERRA 153
Edakkat Lane Illl, Ponnichera road,

Edappally, Ernakulam. | . AppLicants.
(By Advocate M/s.. TCG Swamy ) '
1 Umon of India represented by

The Secretary to the Government of India,
Ministry of Defence, New Delhi. i

2 The Chief-- of the Naval .Staff,
Integrated Headquarters,
Ministry of Defence (Navy)(DCP)
New Delhi.

'3 The Flag Officer: Commandlng in- Chlef

Headquarters, Southern Naval Command, |
Naval Base, KOChl 682 004. ’

4 The Chief Staff Ofﬁcer (P&A) _
Headquarters, Southern Naval Command : _ -
Naval Base, Kochi-682 004 ' ; ..Respondents

- By Advocate Mr. TPM Ibrah!m Khan SCGSC
O.A. 438/2002

1 P. Appukkuttan S/o P. Vellayan
Chargeman Gr.l (Air Engine)
Naval Aircraft Yard (Kochi)
Naval Base, Kochi-682 004
residing at Panachlkkal House,

Thottungathara Road,
Kadavanthara, Kochi-20

e e et R a B



2 O.R. Sasi S/o Ramakrishnan
-~ Chargeman Gr.l (Air Engme)
~Naval Aircrafts Yard (Kochi). i
‘ Naval Base, Kochi-682 004
i ~ residing at Oli Parambil House, - g

- Attaniyedathu Road Vennala PO |
~ 'Kochi-28 ?

3 AK Kumaran S/o Kannan !
©Chargeman Gr.] (Air Engine)
.. Naval Aircrafts Yard (Kochi) :
‘ 'Naval Base, Kochi-682 004 i

residing at Amachottil House,

Paingarappilly Road, Trilpunithura PO |
. Emakuiam District. — Applicants

(By Advocate M/s TCG Swamy)

Vs

1. Union of India represented by ' ; (
. The Secretary to the Government of India
Ministry of Defence New Delhi.

2 ' The Chief of the Naval Staff,
Integrated Headquarters,
Ministry of Defence (Navy)(DCP)
New Delhi.

"3 The Flag Officer Commanding-in-Chief
: Headquarters, Southern Naval Command,l
" Naval Base, Koqhi-68'2 004.
4 The Chief Staff Officer (P&A)
Headquarters, Southern Naval Command, _
Naval Base, Kochi-682 004. , ‘ ~ .Respondents

'L By Advocate Mr. TPM Ibrahim Khan, SCGSC.

. O.A 44012007

i ' 1 V. Sivadasan Sfo V. Pazhani
S P Chargeman Gr.l (Air Electrical)
Naval Aircraft Yard (Kéchi)
~ Naval Base, Kochi-682 004
residing at type-lll/C-9 i
- DawsonVihar, Thycoodam, ’
Ernakulam. :




2, O. C. Alice W/o K.S. John
5 Chargeman Gr.l (Air Electrical)
Naval Aircraft Yard (Kochi)
Naval Base, Kochi-682 004
residing at Type-iil/C-4
Dawson Vihar, Thycoodam
-Ernakulam.

3 P.V. MohananNambiar S/o Raghavan Nambiar
P Chargeman Gr.1 (Air Electrical)

Naval Aircraft Yard (Kochi)

'Naval Base, Kochi-682 004

residing at Saranya, Mukkiottil Temple Road

Poonithura PO, Emakulam.

4 M.K. Shaji Slo Karunakaran
Chargeman Gr.l (Air Electrical)
- Naval Aircraft Yard (Kochi)
~ Naval Base, Kochi-682 004
residing at Thekkeveliyil, Poothotta
Ernakulam District.

(By Advocate Mis.. TCG Swamy)

1 Union of India represented by
The Secretary to the Government of India
M:metry of Defence New Delhi.

W

2 Thé Chief of the Naval Staff,
Integrated Headquarters,
Ministry of Defence (Navy)(DCP)
New Delhi.

- 3. The Flag Officer Commanding-in-Chief
-+ Headquarters, Southern Naval Command,
i Naval Base, Kochi-682 004.

4 The Chief Staff Officer (P&A)
' Headquarters, Southern Naval Command,
Naval Base, Koch|-682 004.

~ By Advocate Mr. TPM Ibrahim Khan, SCGSC.

i

...Applicants

..Respondents




ORDER

HON'BLE DR. K.S. SUGATHAN, ADMINISTRATIVE MEMBER

o The issue involved in all these four OAs are identical. Therefore all
- ithese four OAs a're disposed of through a common order.

1
1
i
|
i

The bnef facts of the cases are as foHows

A 338/07 '

i
!

3 _The | 4applicant in this OA. is present_ly working as Assi.stant.
;Foreman; (Ai(r Elocfrical (AL)in the pay scale of .Rs.' 65‘00-10500 under the
frespondents. He'was'ihi-tially app‘ointed as Mec‘h.anio in 1977and received

| vpirOr:hotioﬁ.s'v from time ito time. Beforev the year 2001 the Technical
Super\)isory “cadre consisted of three pay scales namely . Senior
Cﬁargerﬁan in the pay fscvalo of Rs, 5000—8000%Foremanin the pay scale
Aof Rs. .5500-9000 and$Senior Foréman in the pay scale of Rs. 7450-
:11500 Durmg the year 2001 by order dated 26.12.01 issued by the first

"t

respondent a Four Tier structure was introduced with the following

soales:'
(i) Chargeman Il Rs. 5000-8000
‘_ (ity  Chargeman-i - Rs. 5500-8000
(i) Assistant Foreman Rs. 6500-10500
(iv)

Foreman (Gazetted) = Rs. 7450-11500

v 4 The apphcant was promoted in March 2005 as Assistant Foreman /

he | et S
appllcants grievance is=that /

: Y

:aithough_h—e is eligible to be consndexed_. to the post of Foreman (Gazetted) ’

" Wthh is a. post in the Four Tier structure. Itis

in the scale of Rs. 7450-11500, his case .has not heen considered hy the

respondents in spite of repeated representations. He has prayed for the



fo'ljlowing reliefs throughv this O.A;

(a) Declare that the non-feasance on the part of the
respondents in considering the applicant for promotion as
Foreman (Gazetted)Air Electrical (A/ll)against the existing

vacancy is arbitrary,discriminatory and contrary to law and
hence unconstitutional. '

r - (b) Dlrect the respondents to consider and promote the
applicdnt as as Foreman (Gazetted) Air Electrical.(A/L) and direct
the respondents to gmnt the applicant all conqequentml benefits
w:th effect from the date of promotion of ‘those who are
recommended by the DPC which met on 30 May 2007 to the post

of For eman ((Ja7eued) (A/R) or AzL) as the case may be;
A(c) Award costs of and incidental thereto‘

(d) Pass <u<.h other orders or directions as deemcd just
.mclfxt by lhrxllon’blc Tribunal. '

()LA. 43072007

5 ‘The applicants m. this O.A. are present& working as Chargeman
Grade I in the pay scale of Rs.5500- 9000 in the Naval Aircraft Yard (NAY)
: under the respondents The applicants are aggrleved by the denial of
co‘nsrderatlon for promotnon to the post of Assretant Foreman in the pay
~ scale of Rs. 6500-10500. The applicants vérere initially appointed as

R
e

‘Mechanic Grade-C and zreceived promotions fronw time to time. They were

Iast promoted as Chargeman Grade-l. According to the Four Tier Structure

introduced by the respondents in the year 2001 they are niow eligible to

‘ : be consrdered for promotron as Assistant Foreman in the pay scale of Rs.

Atioughs

6500—110500. It is the apphcant's grievance that the vacancies are
avallable they are not being considered for promotion as Assistant

Foreman They have therefore prayed for the followrng reliefs in this O. A

(a) Declare that the failure on the part of the
respondents to fill up the existing vacancies of; Assistant
Foreman (AR) in scale Rs. 6500-10500 under the 3
respondent, Southern Naval =~ Command, Is

arbitrary discriminatory and contrary to law and hence,
unconstitutional. |




b) Direct the respondents to consider the applicants

for promotion against the vacancies of Ass:stant Foreman

(AR} in scale Rs. 6500-10500 and to grant the consequential
; benef ts thereof forthwnh

'” ’ :c) Deolare that the action of the respondents in
1convenmg the DPC for filling up the existing vacancies in
fthe cadre of Foreman (Gazetted) (Air: Radio) is illegal
u arbltrary and unconstltutlonat X
iR ?‘

b Lod) Award ‘costs of and incidental thereto

i

P e) ' Pass such other orders or dlrectlons as deemed
Just and fit bythls Hon'ble Tribunal.

O A 439/07

: 6 | The apphcants |n this OA. are present\y working as Chargeman
.Grade-l in the pay soale of Rs. 5500-9000 in the Naval Aircraft Yard (NAY)
',under the respondents. The appttcants are aggrieved by the demal of
' conSIderatton of promotion to the post of Assustant Foreman (Atr Englne)
in the pay scale of RS. 6500—10500. The applicants were initially
appointed as Mechani:c Grade—C and received promotion from time to
time. Theiﬁf’laet promotion was in the grade of; Chargeman Grade-| in the

pay scale of Rs. 5500—9000. They' are now eligible for promotion as

L | | i
respondents in the yearf 2001. They have sought the following reliefs:

, (a) Declare that the three tier grede structure of the
‘Technical Supervisory Staff of the Naval Aircraft Yard is no
. 'longer in force and that only the four tier grade structure
.1 introduced by Annexure A-1 remains in force:

(b) Declare that the failure on the part of the
I . respondents to fill up the existing vacancies of Assistant
N . ¢ .. Foreman (Air Engine) in the scale Rs. 6500-10500, under the

S 3" respondent, Southern Naval Command, is arbitrary,
discriminatory and contrary to law and hence unconstututlonal

Assistant Foreman in the Four Tier structure introduced by the




-§-

(c) Direct the respondents to consider the applicants @

for promotion against the vacancies of Assistant Foreman (Air
Engine) in scale Rs. 6500-10500 and to .grant the
consequential benefits thereof forthwith o

(d}  Declare, thai®ihe zclion *of the reepondens
cenvening the DPC for filling up  the extetlng, vacanc»es in
the cadre of Foreman (Cazetied) (Air Engine) ise illegal
arbitrary and unconstitutionat. | e e

(e) Auw ard cossts; of 5 mciident"a': theretc

(f). F’ass such other orders or directaons as deemed "
just and fit by this Hon' b!e Tribunal |

O.A. 440/07

7 The applicants in this O.A. are working as Chargeman Grade-l in
pay scale of Rs. 5500-9000 in the Naval Aircraft Yard (NAY) under the
respondents. They are aggrieved by the denial of consideration for
promotion to the post of Aesistant Forerinan (Air Electrical) in the pay
scale of Rs. 6300-10500. The applicants were originally appointed as
Mechanic emd received promotions from time to time. Their last
promotion was in the grade of Chargeman Grade-| in the scale of Rs.
5500-9000. They are now eligible for promotion to the post of Assistant

Foreman in the Four Tier structure introduced by the respondents in the

year 2001. They have now sought for the following reliefs:

(a) Declare that the three tier grade structure of the
Technical Supervisory Staff of the Naval Aircraft Yard is no
longer in force and that only the four tier grade structure
introduced by Annexure A-1 remains in force:

(b) Declare that the failure on the part of the
respondents to fill up the existing vacancies of Assistant
Foreman (Air Engine) in the scale Rs. 6500-10500, under the
3" respondent, Southern Naval Command, is arbitrary,
discriminatory and contrary to law and hence unconstitutional.
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(c) Direct the respondents to consider the applicants
for promotion against the vacancies of Assistant Foreman (Air
Engine) in scale Rs. 6500-10500 and to grant the
consequential benefits thereof forthwith
_ ;;;1
: ; (d) Declare that the action of the respondents in
convenmg the DPC forfilling up  the existing vacancies in
thfe cadre of Foreman (Gazetted) (Alr Engine) is illegal
L !arbntrary and unconstitutional.

TN IO SRS T

I
i “‘ i
P

f
i U : . : o . f
lé © (e) Award costs of and incidental thereto.
] |

i

' ‘ ':f. (f) Pass such other orders or dlrectlons as deemed
Just and fit by this Hon'ble Tnbunal

_'%8’ Respondents have contested all the O.As. and filed their reply

 statement. They have c,onteh_ded. in their reply that:

(a) The Hon'ble Trlbunal in the common order dated
13 4.2006 in O.A. 656/03 and 842/03 have directed that the
vacancies arising out of the introduction of Four Tier
structure should not be filled up without promulgatlon of the
revised Recruitment Ru!es and hence the promotion to- the
post of Foreman as well as Assistant Foreman in the Four
Tier Structure has been kept in abeyance

(b} Necessary actxon is in progress for promulgation
of the Recruitment Rules in the Avsatnon Wing of the
Technical Supervisory Cadre..

. (¢) The applicant in O.A. 388/07 is qualified for the
. post of Foreman {(Gazetted) and he is the seniormost
. Assistant Foreman to be considered fox promotion as

4, Foreman (Air Electrical). The applicants in O.As 439/07,

v 440/07 and 430/07 - are eligible to be considered for

|4 promotion as Assistant Foreman in the Four Tier Structure.

. However, due to the direction of the Hon'ble Tribunal cited

. above the promotions -have been kept in abeyance tili the

finalisation of the Recruitment Rules.

o . (d) Considering © the  anticipated delay in

promulgation of -the Recruitment Rules, proposal has
already heen submitted for approval of the competent
authority to fill up the existing vacancies in the NAY, Cochin
- on ad hoc basis.




9ﬁ We ‘have heard Iearned counsel for the applroant Shri TCG Swa#y
and Iearned counsel for respondents Mrs. Jrsha for Mr. TPM lIbrahim
Khan SCGSC Dunng the arguments the learned counsel for the
apphcant» submltted that the respondents are wrongly interpreting the
direction grven by thls Trrbunal in OA, 656/03 and 842/03. It is his
contentlon ‘that the Trrbunal has not given any direction to keep the
promotlons in abeyance He also stated that even after the issue of the
orders of the Tribunal, promotron order was |ssued on 26.5. 2006 in which
one Mr. B. Sasrdharan was promoted as Foreman in the pay scale of Rs.
7450-11500. Along wrth Shrr B. Sasidharan several others were also
promoted. Besides, the order of this Tnbunal relates to posts and
vaoancies in the oadre of' Technical Supervisors ~in the Naval
Dockyard/Naval Ship Repalr Yard whereas the applicants belong to the
| Avratlon cadre Further with the pubhcatron of SR-8/2007 contamrng
| revrsed Recruitment Ru!es for Technical Supervisors in  Naval

| Dockyards/btaval Ship Reparr Yards the drrectron of the Tribunal in O.As.
656/03 and 842/03 stood complled

10 We have also perused all the documents on record carefully. The
rejoinder filed by the appltcant has also been consrdered |

| | | |
11 The issue for consideration in these OAs is whether the
respondents are Justrﬂed in keeprng the promotrons as per the four tier
structure in the Avratron an of the Techntcal Supervrsory cadre in
abeyance pending fnatrsatron of the Recrurtment Rules by citing the

directions given by this' Tribunal in O.A.-656/03 and O.A. 843/03. The

operative portion of the order'passed by this Tribunal in O A. 656/0_3 reads



-11-

. as follows:

"12  We also draw particular attention to Para 4 of the
order of the Ministry of Defence dated 26.12.2001
o lmplementmg the recommendations of the 5™ Central Pay
EREEE T T Commlssron In view of the categorical statement in this para
L that' the promotions to the newly formed grades and

blaoementt thereof should be done only after fulfillment of the

} ' bbnterla as prescribed rn the Recruitment Rules, the
respondents should not have gone ‘ahead with the
pr motions in the manner done by issuing Annexure A-2
foltowmg a method of recruitment in the absence of notified
recru|tment rules which has actually given rise to these
R grievances of the applicants! =~ We therefore, declare that
{ these promotions which have been effected in accordance
P wrth Annexure A-2 order of the respondents dated 10%
e October 2002 are dehors the Recrultment Rules and have to
oy be treated as ad . hoc or temporary till the finalisation and
o notrﬂcatlon of Recruitment Rules. The respondents shall
(. formulate and notify revised Recruitment Rules in Keeping
© with the spirit of the recommendations of the 5" Central Pay
Commrssmn to provide optimum promotuonal opportunities
for the supervrsory cadre and notlfy such Recruitment- Rules
wrthm a period of four months from the date of recerpt of a
- copy ,of the order and. trll such Recruitment Rules are
finalised, the promotrons made to these grades would be
deemed as temporary/adhoo in the light of the. above
discussion we are not. quashrng any of the impugned orders
which shall. all remain eubject to. the drrectrons above. There

is no order as to costs.”

~TA
R N

T Tl o O

'12 In the above direction. tne TribUnat has referred to:the' COnditions
strpulated in the order dated. 26 1 001 by whrch the Four Trer Structure
t

Was mtroduoed and observed that in view of the categoncal statement in
*s'-t - ‘“ |

para 4; of the sald order the respondents should not have gone ahead with

H;

?he promotlon in the manner done by rssurng Annexure A2 rn the absence
I.of Recrulltment -Rules. Hov-.fever:,. t_he. Tribunal had not quashed the
'promo'.t'ions‘and only treated tn",e'm'a's”ad hoc/temporary. .The_ Tribunal had
further-,directed that the Reorui,t:ment Rules ‘should be finalised within a

period of four months. The observations of the Ernakulam Bench in O.A.

656/03 and 842/03 have to be read with reference to the conditions




;
D —

stipulated in para 4 of the order dated 26.12.2001 issued by M
respondents. It is also stated tin the said direotlon of the Tribunal that til

sUch time Recruitment Rules are fnalised prom'otlons made to these

grades should be treated as temporary/adhoc. The observatlons/dlrectlons

| of the Tribunal should not therefore have been lnterpreted to mean that

the respondents are restralned from making even ad hoc promotlons When
th;ere is delay in finalising Recrwtment Rules. lt rs,further relevant to note
that even before issue of the Recruitment Rules the respondents had
issued promotlon order in respect of some employees Vlde their order
dated 23.5.06. This order includes the names’ of employees in the Naval

Aircraft Yard also. It is therefore not possihle to acoept the contentlon of

the respondents that they have interpreted the dlreotlon of this Tnbunal in

OA 656/03 and 842/06 as implying that promotlons in all trades -

temporary, ad hoc or regular - have to he kept in abeyance till thez

flnallsatlon of the Recruitment Rules. Admlttedly there are vacancies in

trades as per the Four Tler Structure introduced by the respondents The

respondents have also been promotsno employees on the basns of the

Four Tier Structure. .As per respondents reply statement the matter has__

- been taken up with the competent authority lor approval to fill up the

existing vacancies on ad hoc basis pending ﬁnallsatlon of the Recruitment

SRR et Bt A

e

.the post of Assrstant Foreman as well as Foreman (Gazetted) in Aviation

Rules in this regard. There is therefore no justification to go back to the B

three tier structure or to, deny consideration of the applic‘lants in these'OAs
for promotion in the four tier structure on ad hoc basls_. The reason given
by the respondents that the ‘dlrections of the Tribunal in O.A. 656./0'3‘ and

842/03 constitutes a restraint on ad hoc promotion pending ﬂnallsation of

Recruitment Rules is not sustainable.
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13 For the reasons stated above, all the OAs are disposed of with the
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RATIVE MEMBER -

| dlrectton that the respondents shall consider the ‘applicants in these OAs

| fo prqmotfon to the next grade on ad hoc basis | ln the four tier structure of

b
; i
the Technical Supprvlsory cadre, pending fmahsatzon of the Recruitment

g
|

|

GEORGE PARACKEN-
JUDICIAL MEMBER



