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ORIGINAL APPLICATION NO.421/89

K.Achuthen - - , «s Applicant
Ve |

1, Union of India represented by the
General Manager,
Southern Railway, Madras,

2., The Divisional Personnel Officer,
- Southern Railway, Trivandrum,

.3, Inspector of Uorks,

Southern Railway,Trivandrum,
4, The Senior Divisional Enginesr,

Southern Ralluay,Trivandrum. oe Respondbntsb
Mr P.K Madhusoodhanan ee Counsel for the
_ ‘ applicant -
Smt.Sumathi'Dandapami_ : v.. Counsel for the

» respondsnts
JUDGMENT '

Hon'ble Shri N.Dharmadan,Judicial Member

The applicant joined the Railway as Césual

Labourer Artisam on 21,4.80, He has besen granted

temporary status on 21,8,80, Hevis working in the\skillad
- grade as Brick Layer without any break in service  for the

last eight and a half years, He has also passed the

trade test. According to him he is fully eligible for

‘screening and is entitled to continue in tho.skilled

vacancy., The respondents obght to have absorbed the

applicént in the Dep art ment,

2, But the second respondent as per Anne xure 1
compelled ths Casual Labourer/artlsans who obtained

are
temporary status and/working in skilled grade to give

_..2..
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option either to continue as Casual Labourér/artisans
till’sbch time when sanction is received to be empanelled O%

for appointment in Group D categéry as Gangman in the

'scale of Rs,775-1025 against newly sanctioned posts.,

The applicant objected to this by filing repressntation

Annexure II, In spite of the objections the respondents
are compelling tha‘applicabt to go as Gangman and they
are‘taking hasry,steps to send the applicant as Gangman,

Hence he filed this application\uith the following reliefs:=

i) The applicant prays that the respondents may
be restrained from disturbing the applicant
from the posts uhich he is holding now,

ii) Respondents may be directed to regulariss
the service of the applicant as Skilled artisan.
by resorting to decasualisation af the post
which he is holding now,

iii) Award costs of the applicant in this
proceedings; and

iv) Grant such other and further reliefs as
may be prayed for,

3. The respondents have filed a counter affidav1t and
contended that Casual Labourers of Civil Englneerlng Deptt.i
can be empanelled only as Gangman and as far as artisan/
skilledfCasual Labourers are concerﬁéd the quota prescribed
for recruitment is 25% of 50% and it would work out to

123 % of the total vaéancies occurring dbring the relevant
year of empanelment, No vgcéncy could be found out against
this 25% of 50% of the total vacancies set apart for
absorption of artisan/skilled Casual Labourers, Hence
there is no chance left to the applicant being straight away

empanelled as Brick Layer.

4, STy When the case was taken up for hearing the

‘learned counsel for the applicant submitted that this case

is squarely covered by ﬁhe judgment of this Tribunal in
DA 398/89, But the learned coﬁﬁsél for the Railway, on the
other hand, submitted that the case is governed by the

judgment in OA 45/89 and OA 324/89, We have gone through
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all the judgments referred to above, The main

issues involved in all the above cases are the same,

5, The Tribunal has very recently considered

an L v
and dispcsed of /identical matter in 0,A 613/89 after
discussing the issues in greater detail, 1In that case

we have held as follaus:-

" However, we are of ths view that the present
case should be considered and disposad of on

the footing that there is mo rule or requlari-
sation whatsoever, stipulating the manner in
which regular vacancies of Khalasis have to be
filled up, We are only guided by the principles
. and procedures laid douwn by the Supreme Court
on the subject,

20, That being the position, we are persuaded
to accept the line of reasoning adopted in the
later judgments delivered by this Bench i.e. in
TAK 328/87 , OA 8/89 and DA 210/89 because of
the following important considerations:

(1) The posts of reqular Khalasis have
been created in the context of de-casu-
alisation with a visw to regularisation -
of casual labourers by absorbing them
to thess posts,

(11) The post of Khalasi is the louest in

- the hierarchy as its pay scale is less
than that of a Gangman and the recruit-
ment should normally be on the lowest
post, Therefore, casual labourer
should be appointed as Khalasis,

(1ii) Granting for arguments sake that the
time honoursd practice referred to by

- . the respondents has a legal basis,

‘ a situation can as well arise in which
sufficient number of regular Gangmen
may not be available to fill up all
the posts of Khalasis and casual
labourers in the Waiting List for
regularisation may not be willing to
go as Gangmen. Hence posts of Khalasis
may remain unfilled, In that case, it
would become inevitable to appoint
casual labourers directly as regular
Khalasis,W _

XXX : XXX

" Keeping these consmderatlons in view, we find
that the judgment delivered in TAK 325/87 and DA
210/89 can be followed for the disposal of this
case with the further clarification that in the
matter of inter-se seniority as betwsen casual
labourers appointsd as regular Khalasis and regular
Gangmen appointed as regular Khalasis, the latter
should be treated as senior im this regard
conSLdering the fact that they had been ragularxsed
earlier in the Railway®,
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We feel that interest of justice would be better

served if we follow the'judgment in the above case and

dispose of this: case with the same dzractxons. Accordingly

ua disposs of this case with the follouing diractions:=

(a)

(b)

()

(d)

(e)

The posts of Khalasis created undsr the
de-casuglisation scheme shall, in the first
instance, be filled up by calling volunteers

from casual laboursrs in the Division who are

waiting for regularisation;

The regular post of Khalasis may be offered

to such casual laboursrs in the Divisional
seniority list who are waiting for regularisation,
But if any casual labourer is not willing to bs
absorbed as Khalasi, it can be présuméd that he

is not interested and he cannot later claim any
higher seniority over any of his juniors who |
have acceptsd the post of Khalasi and thus got
regularisation from an earlier date. All casual
labourers should be warned in advance about this,

If on this basis, it is found that there still

remain vacancies of Khalasis created. in
connection with the de-casualisation schems,
these vacant posts can be filled up as a

residuary measure by calling volunteers from

- regular Gangman and by conducting ap titude

test amongst them,

The inter-se seniority as between the casual
labourers appointed as regular Kha1a313 and
regul ar Gangmen appoxnted as regular Khalasis

_ shall be determined from the date from which

the p ersons were first regularised either as

Gangmen or as Khalasis,

This order, however, will not apply to the’
fiiling up of normal vacanciss of Khalasis »
which arise due to retirement, promotion, dsath,
etc, of the regular incumbent,‘ Such vacancies
can be filled up by the respondents by calling

.0050'.
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for volunteers from regular Gangmen, The
Gangmen so inducted will count their seniority
from the date they were first regularised as

Gangmen,
7. There will be no order as to costs,
%&Muw o B Gl
(N.DHARMADAN) ' , (S.P MUKERJI)

JUDICIAL MEMBER ' VICE CHAIRMAN

.ni .oj
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The Hon'ble Mr.  §,P MUKERII,VICE CHAIRMAN

&
The Hon’ble Mr. N, DHARNADAN,JUDICIAL NEMBER

~ Whether Reporters of local papers may be allowed to see the Judgement ?yw
To be referred to the Reporter or not?. w
Whether their Lordships wish to see the fair copy of the Judgement?
To be circulated to all Benches of the Tribunal ? A0

Pwn=

JUDGEMENT

HON'BLE SHRI N.DHARMADAN,JUDICiAL MEMBER

In this Review Application filed by the Railuay,
the respondents in 0.A 421/89, the limited request made, ouwing
to the difficulty in implementing the directions in the judgment,

are as follows:i-

(i) The directions contained in clauses (a) and (b)
in the ooerative'portion of our judgment dated
12.4,1990 may be limited to the casual labourers
who have been empénélled on the basis of screening

for regular absorption on divisional seniority.

(ii) Necessary prov131ons may also be included in the
directions in clauses (a) and (b) for conducting an
aptltude test among the casual labourers who volunteer

for being absorbed as regular Khalasis,

(iii) . The seniority referred to in clause (e) of the direction
should be clarified as the seniority in the post of
éﬁ// | a Khalasi on the basis of the date of absorption as
| Khalasi, -
"k'/;xig\’\
/
/i
. ? Fal -
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2. These grounds ara strongly opposed by the

respondent, the applicant in the Original Application,

According to him there is no difficulty for implementing

the directions in tha'judgment aéd no error on the face
of the record and t%aﬁ the review petitioners haua not
made out any case for inter?erenca‘by way of revieu;
If this petition'is allowed, they will be deprived of

the reliefs already grantad by the judgment.

3. * We have con31dered the contentions of both the

‘ Comclirnd i ooy and Qhndund MO 496690 4
parties, In the course of the argument it was also
suggested by the learned counsel for the review applicants
that the aptitude test mentioned in clause (c) of last

p ara would be made applicable to Khalasi also,

4, | We see considerable force in the request made
by the applicants in the revieu petition, The clarifi-

cation sought for in this patition are only very minor

and deserve consideration especially because the

Railuay is'finding some difficulty in the actual

implementation of the directions. Even though there

is no error apparent on the face of the record as

alleged by the applicant  in the Original Application,

in the interest oﬁ,justibs, we are ok the view thaf
slight changes in tha last but one paragraph of the
Judgment are raquxred, which ws thlnk can be incorporated
ulthout in any manner affecting detrlmentally the rights

of the applicant, =«

N

s, Accordingly we are inclined to effect the

following changes and additions in the 1 ast bqtkone

baragraph of the judgment:

(i) In claise (a) of that para of the judgment
' after the word 'regularisation', the following
may be added viz . 'according to their seniority
in the Division a?d after subjecting them
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to an aptitudé test!',

“ -
In clause (d) after the word 'regularised' the’
words 'either as Gangmen or! be deleted,

For the last sentence of clause (e), the Follouing
sentence may be substituted, 'The Gangmen so inducted
will count their seniority from the date they were
absorbed as Khalasis,'

After incorporating the above changes, clause (a),

(d) and (e) of the original judgment will read as follows:m

"(a)

(d) '

(e)

The posts of Khalasis created under the
de-casualisation scheme shall, in the first instance
be filled up by calling volunteers from casual
labourers in” the Division who are waiting for
regularisafion according to tpéir seniority in

the Division‘and after subjecting them to an
aptitude test, |

The inter-se seniority as between the casual
labourers‘appointed as regular Khalasis and regul a
Gangmen appointed as regular Khalasis shall be ' -
determined from the .date from which the persons

were first regularised as Khalasis,

This order, houwever, will not apply to the filling
up of normal vacancies of Khalasis which arise

- due to retifemént, promotion, death etc. of the
regular incumbent., Such vacancies can be filled .
up by the Respondents by calling for volunteers
from regular Gangmen. The Gangmen so inducted
will count their seﬁioriﬁy"From the date they

were absorbed as Khalasis, "
) : '

7 Thé Revie@ Application is allouéd to the éxtent
'shown above énd the judgmentvpasséd by us in this case
on 12.4,1990 is reviewed and modified as atove. The
‘modified copy-of the judgment may be issued to all
parties }n‘this{case. , | :

r, .
Q ,-"\ qo . *
(N.DHARMADAN) 2 (S.P MUKERJI
~ JUDICTAL MEMBER ~ VICE CHAIRMAN

nejej



