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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No. 420 1990
‘FA—No, ‘ L :
DATE OF DECISION 152291
Sf-_IM_\Lis___igLa_LRersnnnel_afﬁiceApplicaﬁt (s) .
Southern Rly, Palghat & others -
Mr. Me. Ce Cherian _ .- Advocate for the Applicant (s)
' VérSUS | ,

P. fdeyevan & ebthers -~ -~ Respondent (s)

MCe Co Fo Menon‘Authorised Agg_m for the _Responden't'(s) 4 6’7_

CORAM:
The Hon'ble Mr. S+ P. MUKERJI, VICE CHAIRMAN

The Hon'ble Mr. N. DHARMADAN, JUDICIAL MEMEER

Whether Reporters ot local papers may be allowed to see the Judgement%
To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement?@

To be circulated to all Benches of the Tribunal? - xD -
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JUDGEMENT

"MR. N. DHARMADAN. J’UDICIAL MEMBER

This is an application filed by Southern Railway

for quashing Annexure A-7, a common order passed by the. .

3rd reSpondent, the Labour Court. Kozhikode in connected
, cases’ C.P.(C)70/88 and Oother cases granting the claims f
S - Industrlaﬁ
‘ the respondents 1 &. 2 under Sectlon 33 (2) of the/
Dlsputes Act, 1947. ST

2e¢ 7 *. The reSpondents are Sweepers working in the

Palghat Divmion in the SOuthem Railway. 'I'hey approaohed

g

the Labour Court, Kozhikode and filed claims under section
33(c). {(2) of the I.D.Actfor payment of SpeCial allowancesw‘~
t;.
for attending. unhygienic and hazardous jobs. According

" to them the Railway adminlstration refused to pay them the
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allowance without any reasone. The Labour Court in the
 common order held that the petitioners therein are

entitled to thevSpecial allowances and allowed the

petitions. The order of the Labour Court granting épecial
allowances to the Sweepers is challenged by the Railwayé
in this application filed under section 19 of the
Admlnlstratlve Trlbunals Act 1985.

3._, v The Railways filed Annexure A-2 written
statement and raised preliminary objection about the
maintainability of the claims under section 33(c)(2) and
limitafion. The relevant portion in;Angexure A-2 read

as follows: o - -

" The claim is not maintainable factually or
legallye.

There are no orders or rules for the payment
‘of special pay for all the Safaiwalas. This
opposite party had paid the Safaiwalas the
special pay whenever they were drafted for

- arduous and hazardourous duties on rotation
basis. . As such the petitioner has got no
existing right for the claim now made and -
the same does not come under the scope and

- purview of section 33(c) (2) of the Industrial
Disputes Act. . Therefore, the maintainability
of the claim under section 33 (c¢)(2) of the
I.Le. Act may kindly be adjudged as a
preliminary question before entering in to
the merits of the case. It is humbly Submltted
that the Labour Court is devoid’ of
jurisdiction to adjudicate upon when the
right to money or benefit which is sought
to be computed is disputed. The Hon'ble
Supreme Court has held that the determination
of the duestion as to whether the employee
is entitled to the right claimed by him as
also to wheher the employer is liable to

pay the amount claimed by the employee are
not to be adjudicated upon by the Labour
Court while dealing with the petition under
section 33(c)(2)-of the Industrial Disputes
Act, as reportéd in A.I.Re. 1974 SC 1604. This
Supreme Court decision is also upheld by the
Hon'ble High Court of Kerala in 0O.BE. NO.
7680/87as reported in the Law Journal 1988 ~
e 535S &



4. The case of the Railways is khat thuugh Specific

objection has been taken regarding maintalnability of the
claim of the petltioners under section 33(C)(2) of the

I.D. Act, the Labour Court has not considered the same and -!™"

” grénted the prayer and allowed the claims of the respondenté;

i

1 & ‘2 without eveh adverting to the said preliminary -

obgectlons. The Labour Court ought t% have considered

the Questlon of maintalnablxlty as a preliminary lssue ff, b

giving an opportunlty to the parties to adduce evldence

'(

regarding the question. ' It is only after taking & decision .

on the main issue of jurisdiction that'the Labour Court'

: could go 1nto the quantum in respect of each claim anc ;—”'

grant relief. The- reIHSal to adopt wuch a course resulted

in 1n3ust1ce and payment cf the spec1cl allowances even to

Lthose who have been promoted from the post of safaiwalas and

, g
were not working as Sweepers durina the mxxxx periode -

wa e e

5. o We have considered identical questlon in 0.A.
68/90 in which one ©Of us, Shri Ne. Dharmadan, was a member.'
The leazned counsel Shri M. Ce Cherian appegring on behalf
of the Qallways in this case Submltteu that this case .is
covered by our judgment in the above cdse and it can be
disposed of Wlth the same dlrections., This is not diSputed

by Sri C. P+ Mencn, Authorised Agent,appearing on behalf

of the respondents 1 & 2 .

f‘é- SR In Oo~Ae'6%/9G we have held as follows:s e e

P

: - “The Labour Court SeemsS to have taken the - |
S decision -for granting the claim of :espnndentS)
o 1 to 5 without reference to Annexures A-3 to A 5
after findimg that the claim petitions of the T

respondents under section 33 C(2) are mdintaingble. -

The Labom Court failed tc examine the eligibility
of the claimsnts for the Special pay in the liéht
of the contentions of the razlway in the
objections that respondents 1 to'5 who worked es
per rotation as Safaiwalas had received SpeClal\

-
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1 ‘& "2 it may further consider the claim of. each B
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pay in the respective months from 1983 to
1986 when their services were utilised in terms
of Annexures A-4 and A-5 especially whenthere :
'is an indication that the respondents Have |
" received the Special pay when their services |
were utilised by the Rallwaye. T
5. It has been submitted before us that sxmilar” |
~ issue had came up for considerstion before; thls
, ‘Bench in Q.A. 75/89 and Oeke. 153/890 In thOSe "
cases we have considered the identical questlon
and after setting aside the. award, we have_
‘remanded the cases for further consideration
in the light of the facts and circumstances:
mentioned in the judgmente®™ =~ ,Ag,a;’

7 ‘Accordmgly we follow our judgment in. Q,_A.SB/QO

‘ and connected cases and Set ‘aside-Annexure A=7 the-common

order passed by the Srd_reSPOndent, the Labour'Court
Kozhikode and reménd the matter back to the Labour Court
Kozhikode with a direction that the Court shouldiEQQSiaer~'

whether the disputed claims of respondents 1 % 2‘J;would

fall within section 33(c)(2) of the I.D. Act, 1945. If

the findings dn this issue are in favour of the respondents

B

'--.:»."

respondents with reference to the-available evidence and
decide the quéntum- to be paid to them by the Railways.

The parties are at liberty to produce further eviéence

in . support of thelr respective contentions.-
8. The applicatlon is allowed to the extent

indicated above. There will be no order as to costs;t

| (S. P. MUKERJI)
JUDICIAL MEMBER | '~ VICE CHAIRMAN *




