™ ' IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No. 420/89 : %9%
KAXXRK
DATE OF DECISION _31.12.1990
C.P.Madhusoodanan - __ Applicant (s)
Shri M.Girijavallabhan Advocate for the Applicant (s)
Versus '

Union of India represeded. _ Respondent (s)
by Secretary, Ministry of Defence and 2 others

Mr. NN Sugunapalan, SCGSC___ Advocate for the Respondent (s)

'CORAM:
The Hon'ble Mr.  S.P.Mukerji - Vice Chairman

The Hon’ble Mr. A,V, Harldasan - Judicial Member

Whether Reporters ot local papers may. be allowed to see the Judgement?7'¢,)
To be referred to the Reporter or not? ..

Whether their Lordships wish to see the fair copy of the Judgement? Y

To be circulated to all Benches of the Tribunal? ny -

9@&?

JUDGEMENT

(Hon'ble Shri S.P.Mukerji, Vice Chairman)

In this application dated 14.7.1989 filedunder

ASectién 19 of the Admiﬁ;strative Tribunéls Act, the Applicaﬁt'
who_has beeﬁwworking aé Agsistant Store Keeper, Naval ~—
Stores Depot, Cochin‘under the Sauﬁhern Naval Command has
f praYed th%t his casual Qninﬁerfupted service from 3.4.7‘9/

shoul‘cﬁ be ,réckoé'zed for thé.purQGSe pf seniqrity with all
consequential benefits. He has also prayed that. a review

DI.P-C. should be directed to be convened for review of

CGMqug LAY
the Select List at Annexure-D for promotlon as Store Keeper
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on the basis of his revised seniority. The brief

facts of the case are as follows.

2. Accordiﬁg tovthe applicant he was appoiﬁted
as'Assistant Store Keeper with effectffcm_3.4.79
agginst an existing vacancy and in accérdance with
the order dated 23.11f1988A(Annexqre.A) he was appointed
as AésiStant'S£ore Keeper on a quési permanent basis
with effect‘f;om 3.4.82. He.had never any break in

his sefvice from 3.4;79.' His grievaﬂcelis‘that in

the Seniority List published on 28.11.1985 (Annexure-B)
he waS'éhown é£ 51.N0.261 by counting his seniori ty

on the basis of 15.8}80 as the date of regular appdint-
ment as Assistant Store Keeper instead of 3.4.79. His
representation’éated 20.3.88 (Annexure-C) cballenging ,
the wrong seniéritf' did not evoke any reSPOnsé.but oﬁ
ﬁhé other-hand'in the séleét Lisf for é%?}promotion as
Store Keeper at Annéxure-D his name &as not inc;uded
whereas thése.who are junior to him were in?}uﬂed..lf
his seniority had beén fixed on the'basis of higrcon-

tinuous service from 3.4 79 he would have come between

S1.Ng. 207 ané 208 of the Seniority List and (Mo

figured in thé'Select List."
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3. | According to the respondenﬁs; the applicant

was appointed as Assistant Store Keeper on a casual basis
from 7th March, 1979 and on expiry of the first engagement
“he was given fu:ther appointment against short-term |
vacancies from 3rd Apri}, 1979 and absorbedvagainst a

‘ perm;nent éost with effe;t.froﬁ'12;8.80. They héve
referred to the Ministry of Defence's lettér dated 24th
November, 1967 (Annexure-R.i) in accerdance with which
casual employees whs were absorbed agginst regular
_vacancies were eligible for senioriﬁy from.the‘date of
their continuous casual service prior to their absorption.
However, in accordance with the amendment issued,on
27.5.1980 (Annexure.R.z), casual employees who were
absorbed afﬁer the issﬁe of that corrigendum, the service
:endefed on casual basis prior‘to'regular;abéorptiqn
would.not count for seniority. According to them as the
applicantvwaé absorbed:in a permanent vacancy on 12.8.80
ie}, after the issue of ﬁhe Corrigendum dated 27;5.80 he
wés ﬁot entitled to count ﬁis casual service fo:‘séni@rity.
The respondents, however, have conceded that his casual
service was continuous from 3.4.79 and he‘was granted
periodical increments from that éate. They have also

conceded that on completion of three years of service,
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he was granted quasi permanéncy’also_but‘they have
arqued that grant of quasi permanency status and
seniofity are twoldifferent_issges. They have gone

to the extent of arguing that the gran£ of quasi
permanency to the applicant was itself erroneous.

4. | We have heard the arguments of the learned
c0uneel for both the parties and gene-through the docu-
ments carefully, .The admissibilitybéf continuous
casual service prier to regularisation for the purpose
of sehiority inthevcontextjof the Ministrj of Defenee's
letter dated 24.11.67 and the corrigendum issued on
27.5.80 was considered by the Full Bench of this Tripunal
in o.A.434/89 and 0.2.609/89 in its judgment dated
29.11.90. The Full Bench inter alia decided as followss

"The benefit of seniority to casual employees who
were regularised in accordance with the Ministry
of Defence letter dated 24.11.1967, can be given
from the date of initial appointment on a casual
basis, if the breaks in service are condoned,
irrespective of the" availability of a regular
vacancy. The corrigendum issued on 27.5. 1980 will
not apply to regularisation from dates prior to

- the date of its issue, as in t he present case."

In tﬁe above'lighﬁ, the case before us boils dowﬁ to

the question whether the applicant was regularised before
27. S 80 or after that., If it is decided that he was
_regularlsed before that date. he would be entitled to

" reckon his entire serviée from 3.4.79 £er‘seniority in

the grade of Assistant Store Keeper, cherwise not., The
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crucial document to decide this issue is the order
dated 23.11.83 at Annexure-A which reads as followss

"DECLARATION AND ORDER OF APPOINTMENT UNDER RULES
~3 and 4 OF THE CENTRAL CIVIL SERVICES (TEMPORARY
SERVICE) RULES 1965.

In pursuance of Rules 3 and 4 of the Central

- Civil Services (Temporary Service) Rules, 1965 I
Commodore K.K.Malhotra, Chief Staff Officer (P&a)
being satisfied, having regard to the quality of
work, conduct and character of Shri C.P.Madhu-
soodhanan, ASK that he/she is suitable to be
appointed in a quasi-permanent capacity under the

- Government of India in the post/grade of Assigtant
.Store Keeper with effect from 3rd April, 1982
hereby appoint the said Shri C.P.Madhusoodhanan in
a quasi-permanent capacity to the caid post/grade
with effect from the said date.

.The respondents themselves—have conceded that the
applicant was given quaéi permanent status as he had

| completed three years of Service. in acéordance with
Rule 3 and 4 of the Central Civil Services (Tempsrafy
Service) Rules, 1965, quasi permanency is given only
on completion of thﬁee years 6f,témporary service an@v
not otherwise, Thrge years'of'éasual service cannot —
qualify for,quasi'pérmanency. The fact that tbe applicant
 ';as.givenlquas1 permanency from 3.4,82’show$ that the

respondents had recognised the entire service from 3.4.79

' to be temporary regular service and not casual service.

Thisﬁfpﬁifﬂrther corroborated by the fact that the res-

pondents have conceded that the applicant was being given

beriodical increments right' from 3.4.79. A casual wa ker

is not entitled tO pericdical increment. Fﬁrther, one
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~ may note that whereas his service for quési 'pemaﬂency'
has been. reéognised from 3.4.79 the respondvent»:s: have
'conéeded that he was‘empIGYed on.a casual basis .as'
Assistant Sgore KEepef on}7.3.79. The:efore. it cannot
be stated that his casualbsérVice was erroneously taken
to be ﬁemporary fegnlar service for‘tha purpose of

., T | . P
" quasi permanen0y,;h?ate‘of commencement of casual service
‘being 7.3.79 is differént from theudate 6f commencement
ef'service, which has been recégnised'for_quasi-perﬁanehcy
as 3.4.79. The reépohdents‘.plea ﬁhat’quasi-pérmanency
was given e:reneouslinannot.be.aééepted_at this stage -
‘when theyAthemseiVés have not done anything-tQ_rectify
the @istake till an.when,aBout éévéﬁ_years ﬁavéféapsed
2after thé_order of.quagi-per@anency was passed on 23.11.83,
Fufther—the order of 23.11,83 giViqg‘the applicant guasi-l
pérmanent'status with efféct'from‘3é4.82 was passed ﬁndér
Rglés 3 and 4 of the Ceﬁtral Civil Serviceé (Temporary
Service) Ruies and not in accordandé with the ordér of
the ﬁinistry of Defénce‘dated 24.11.67; It ié true that
~ the cogrigendum‘of 27.5.80 states that éésual services
pfiér'to'regulakisation,Qould not coﬁnt for quasi-per-
manency but it alsovsﬁates.that»seniority and»q?asi-

permanency will be governed by orders issued from t ime
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to time. The respondents have clinched the iésue in
the order of quagi-permanency itself at Annégure-A by
declaring unambiguously that tﬁe.quasi-permanency is
conferred under Rules 3 and 4 oﬁthe_Témporarijervice
Rules:, The respoﬁdents have cryptically without speci-
o .

fically denying the averment of the applicant that he ’
‘was regulafiseé with effect from 3.4.79, simply stated
that "the applicant was absorbed into a permanent post
with effect frém-lz.a.so“; FOf the purpose of seniority
absorption in 3 permanént\pOSt or temporary post 1s.not
.relevant.fWhét'is rélevant isvwhether the applicant was
regularised or not. Since the facts.ofihis case are
éelf-evident and show that ﬁhe applicéﬁt was.absorbed in.
a temporary Vacaqcy,with effect from 3.4.79 and given
quasi-permanenéy; after completion of three years of
temporary regular‘serviée on 3.4.82, the gpplicant will‘_
have to be deemed to have been reéularised with effect
from 3.4.79. This daﬁé being prior to the date offissue
of corrigendﬁm.dated 27.5.80, in accordance &ith the
decision ofthe Larger Bench the applicant will be entitled
to the beﬁéfit of seniqritylﬁith effect from 3.4;79 in |
vthe-grade of,Assistant Store Kéepéf. _SinCe in the impugned

(Fovuss- B) - o
seniority listﬁiTongst the Assistant Store Keepers whose
date of entryvin service for the purpose of seniorgty is

3-4-79 Shri S.K.Kasi at S1.No.208 was born on 12.9.55
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while'the applicant was born on 26.4.54 he should be

placed above Shri Kasi and below Shri A.K.Balachandran
at S1,.,No.207 whose date of birth is 15.2.52 and who

was also appointed as Assistant Store Keeper on 3.4.79,

- Since S/Shri S.K.Kasi and G.N.Muraleedharan Nair incluied

sz Y ™
in the impugned Select List at Annexure-D, Cgkﬁ)beth

".D‘.Ijunior to the applicant. the applicant also should

h &
be considered for promotion as Store Keeper by a review

D.P.C. as claimed by him.

5. In the conspectus of facts and circumstances,
we allow the application and declare that the applicant
should reckon his service from 3.4.79 for the purpose of

seniority in the grade of Assistant Store Keeper ama/ﬂa;
' D(.'MLJJI:[ V

. placed between S1.Nas 207 and 208 in the: ";f/ =4yList at

o ,
Annexure-B, We further direct that on the basis of the

revised seniority, the respondents should convene a feview

| _ ) q
D.P.C. to consider the applicant for inclusion in the

-Select List for promotion to the grade of Stbre'Keéper

and if‘selected place him in an appropriate place in

the Select List at Annexure-D; It is clarified that the
respondents need not-assess-those Qho have already been»
inCIﬁied in the Select List., It is further directed that

the applicant if selected should be notionally promoted
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to the gradé of(Stofe Keeper frqm the daﬁe the

officeq%iimmediatelyhbelow him in the Select List was .
_ A

s0 promoted with a;l consequential benefits of pay,

allowances and geniority in the grade of Store.Keépér.

Actionvén_the abdve lines_shéu;d'be completed within

a‘pe:iad of three months from the date of communication

of this order. There wijl be no order as to costs.

?{/2' 31.%0.90
_(S.P.MUKéRJI)

JUDICIAL MEMBER VICE CHAIRMAN

31.12.1990

- Ks.



