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The appiicant is a han mazdoor employed in the Civil
Engineering Department of the Southern Railway. He
commenced his service on 19.7.78 and worked continuously
in\tﬁe Projecg(construction) upto 5.1.82. Though he was
retrenched from service, he was agéin'engaged from 28.3.89 1—
in the Opén Line and he was allowed to work for 31 days
continuously;' Tﬁereafter, he was ré-engaged on 24.9.90 and
while working under the respondents, there,waé préposal‘to
terminate his service. He challenged the said proposal |
in O.A. 1209/90 and this Tribunal stayed the termihatioﬁ.
While working in the Department, he was directed to appear

for medical examination. 'Aécordingly, he attended medical
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examination and he was féund unfit in B—llclaSS. Theeraﬁte:;
hé received Aﬁnexure A-4 show-cause notice proposing to
terminate his service w.e.f, 1.3.91. He submitted Annex. V-
representation stating that he can be medically tested for
categories below B-1 élass and.alléwéd'g to continue as
casual labourer taking a Sympathetic view'xxibhaving regard
to the facts ﬁhat he-has.attained temporary status w.e.f.
-1.1.1982. and was continuing in séfviée for long period.
HoWever, Annekure—VI order has beén.passéd Stating that the
service sShould be terminated on the afternoon of iSth
March, 1991. Sihce mahy of his.juniors are continuing in
service without beiﬁg medically examinedeor»allowingiﬁkm1to
continue as casual mazdoor$, he filed this application with
the following reliefs;:

"(a) to call for the records leading to the issue of
Annexure A-6 and quash the same

(b) to issue such other orders or directions as
deemed fit and necessary by this Hon'ble Tribunal
in the facts and circumstances of the case,"

2e ‘ When the app;ication caﬁe up - for final hearing, the
learned counsel for the applicant submitted that ideﬁtiéal'
‘question was gonsideréd‘by'this Tribunal in 0.2. 43/91 and
és per the judgment dated 22.117§1,aa11owed the application
~ to the extent of dibecting respondents to re-engage the

applicgnt therein és casual mézdoof Qith consequential
benefits, if any legally due to the applicant ,under the rules
giving the respondents freedom to Subject thél‘applicaﬁt for

medical examination to the categories to which the applicant

will be allowed to work in accordénce with law.
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3. But tﬁe_learned counsel Smt., Su@athi Dandapani
appearind on behélf of ﬁhé respondents argued that this case
is;distinguiShable in the light 6f Annexure R-4 letter dated
19.6.89'redd with para 2007 of Qhapﬁer XX of Ihdian>Railway
EstabiiShment Maﬁual Vbl. IX.- 3he argued that the casual

mazdoor who i3 found medically unfit for engagement in the

’cateogornyrVﬁdch he is proposed to be engaged, *x should

-

not be engaged at all and there is no attomatic eptitlement

for being cdnsidered'in any other alternative categorye.
If a casual mazdoor i3 engaged without any medical examination
for short duration due to exigency of work, he can be

'a&ybv’

examined at 7 time when called for re~engagement, This is

‘made clear in the letter No. P/L/407 Rule Vol.IV dated

19.6.59 (Ext. R-4). Relying on. para 2007 of Chapter XX

of/the Railway Establishment Manual, she furthér"contended
that when such caSualvempIOYGg is'found medically unfit in
B-1 class, he'has no right to continue in service.

4;- In our judgment inVO.A. 43/9; we have dealt with these
aspects. Annexure R-4 letter has been specifically cogéidered
and held that none of the conditions laid dowh/prescribed

in Annexure R-4 states that a‘caSﬁal labourer who has &ttained
ﬁeméofary s;atus and who is allowed to work'in the Rajilway

for a long period, if found unfit in B-1 class, should not be

“allowed to continue in any other category for which he is

medically fit.
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5 The titte of the para 2007 reads "Employment of
© Casual labour in skilled catego}iES.“ A casual labour

is defined in para 2001, It is extracted below:

" i) Definition of Casual Labour: Casual labour

refers to labour whose employment is intermittent
" sporadic or eéxtends over short periods or
continued from one work to another. Labour

of this kind is normally recruited from the : - .3
nearest available source. They are not | '
- ordinarily liable to transfer. The conditions
apnlicable to permanent and temporary staff

do not apply to casumal labour,”

ihé.éaSual labour who comes within the definition of para
.2001 and who. is engaged for work for cbhtinuouSIY for év
| periédvof 120 days in the Open iiné will be treated’as
‘"temporarf (that is given 'temgorafy sfatu%'f on completion
of 120 da?s of cohtinuoﬁs employment), Casual labour on
Project who have ﬁorked for 180 days of'¢ontinuous
employmentvare entitled to 1/30 Qf the miﬁimum of the scale
plus D,A." So far as the casual labour.is concérned; before
giving regular pay p;us D.A. on completion of 120 days or
180 days as the case may be, é premiminary verification
in regard to age should be made. Avﬁedical examination
is also contemplated along with the preliminary verification
.for grapting regular Scale of pay to the said casual
employee., Under paragraph 2004, it is statutary obligation
to issue a notice for terminatioﬁ of service of casual
' - _ inl- e
labour. It is also made wléar/the 'Note' under the para
that a casual laboir should not be'deliberaﬁely discharged
with.a view to cause him aétificial break in his service.

Further XX para 2006 of the Manual provides that absorption

- of a casual mazdoor as a regular group-D will be considered -
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in accordance with the instructions issued by the Railway
Board from time to time. Such absorptién‘will depend upon
tﬁe avaizability of vacancies SUitabiliﬁy and eligibitity of
the individual concerned.A Paraéraph 2007 as indigated above,
deals wiﬁh the‘engagemént of casual laboures in the skilkéd
category. This clause states that normally, caSqél labours

_cannot be appointed in the skilled category without trade test.

So there is difference between normal casual labomr and a
skilled casual labour. The 'note' under the 3fxb&~tt makes
it very clear. The relevant portion reads as follows:

"Note:. (3) Casual labour. engaged in work charged
establishment of certain departments who get
promoted to semi skilled, skilled and highly
skilled categories due to non-availability
of regular departmental candidates and
continue to work as casual employees for a
long period, can straightaway be, absorbed in

- regular vacancies in skilled grades provided

. they have passed the requisite trade test, to
the extent of 25% of the vacancies reserved
for departmertal pramotion from the unskilled
and semi skilled categories. These orders
also apply to the casual labour who are
recruited directly in the skilled categories
in work charged establishments after qualifying
in the trade test, ’ : '

5. 'In the above circumstances; it is clear that para 2007

. does not apply to the faéts of thL?cése because the applicant

is working as a ﬁan mazdoorland he has not been given any.

skilled category of work so as to briﬁg him within the purview

of para 2007.

6. ‘6ur attention was" brought to the judgmént of this

~ Tribunal in 0.A, ’76":/90 in which the ques"cioﬁcf terminatior;

of service of a casual employee who has been gfanted temporary
» ~was cons idered Iy

status on the basis of medical repott/Following the decision

o b~ _ ,
in Varghese Vs, Union of India, 1988®WSLJ 697, the Tribunal N
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held that termination of ;asual workers who attained
temporary staéus on medical ground withaht show-cause
notice is bad. The relevaht portion of the judgment is
extracted below: N

"8, That the applicant did not file any appeal against
his being declared medically unfit within a period of
one month is an argument which illbehoves the
respondents to advance, when there is nothing to show
that they had taken any step to communicate the adverse
medical report to the applicant. Under rule 2505 of tle
Indian Railway Establishment Manual, quoted above, Sinee
the applicant had already acquired temporary status,
it was incumbent on the part of the respondents to -
serve him notice before terminating his cassal
service. Even as a project casual labour, having
completed 6 years of service by 1.1.84 and more than
360 days of service by 1.1.81, the appli-ant was
entitled to the protection available to temporary

- Railway servants in accordance with the scheme of the
Railway Ministry itself of granting temporary status

to even project casnal labour who was in Service on
1.1.81.

9. It has been held by this Tribunal in V.J. Varghese
Vs, Union of India, 1988 (2) SLJ 697 that casual
workers wiMhtemporary status cannot be invalidated on
medicaligrounds without show cause notice.”

7. In the result, we follow the judgment in O.A. 43/91 and

allow the application with the same observation and directions.

8. There will be no order as to costs. . '
J Iy
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