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CENTRAIL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

- Original Application Ne_ 1186 of 2012 &

Misceilaneous Application No. i81/95/20i4 in OA/li_SG/ZOI’

Original Anplication No. 40 of 2013

Original Application No. 43 of 20i3

Mon/DpaY thisthe /St day of FonE 2015

CORAM:

Hon'ble Mr. U. Surathchandran, Judicial Member
Hon’bie Mr. R. Ramanujam, Administrative Member
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Raiza Areekath PP

aged 23 years, D/o. M.C. Pookoya,
Trained Graduate Teacher (Mathematics),
Government Senior Secondary Schooi,

Kavaratti, Residing Puthiya Pandaram, Kavaratt,

(By Advocate— Mr. P.V. Mohanun)

Versus

- 1. The Administrator,

Union Territory of Lakshadweep,
Kavaratti — 682 555.

)

Director of Education,
Directorate of Education,
Union Terntory of Lakshadwee

Un cshadweep,

(By Advecate —  Mr. S. Radhakrishnan)

1. Sayed Mohammed Irfan PP, aged 34,
S/o. Cheriya Koya Thangal,
Trained Graduate Teacher (Biology),
GSSS Minicoy, Residing at Puthivapura
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after taking a conscious decision of diverting the post set apart for promotion
quota for direct recruitment in terms of the extant rules by relavin g the ngour
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2 Leamed counsel appearing on both sides agreed that these OAs can he
heard together and disposed of by way of a common order
* A VT VITIT almesice o mm somllacd bwmnrenn of ¢l o PEPLTeRN AR ST S (UG N ISR 2N
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of that name to give himselt power to amend (an n somc cascs to suspend or
dispense with) statutes passed by the Parliament. So the expression “Henry VI
clause” has come to mean “s provision in s Bil! which enables primary legislation to
be amended or repeaied by subordinate iegisiation with or without further
parliamentary scrutiny”.
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3. Respondents contend that as per Annexure A2 employment notice 28
vacancies of IG1 of ditferent disciplines were notitied. A merit list was
drawn which was valid up to 1.4.2012 for all notified vacancies that may
arise up to 1.4.2012 under the direct recruitment quota. On completing the
action of filing up of all 27 vacancies of I'GI' trom the candidates in the
merit list drawn by the selection committee, there were subsequent vacancies
of I'GTs that occurred due to retirement/promotion up to 1.4.2012. ‘There
were 4 posts ot T'G'I' (Social Science), 3 posts of TG (Biology), 2 posts of
TG (Chemistry) and 2 posts of TGl (Mathematics). The Department,
without dividing these 11 vacancies between direct recruitment quota and
promotion quota, suggested to fill up the same by direct recruitment
candidates trom the existing ment list and the applicants in these OAs were
recommended by the Department. The proposal of the Department was
returned by Secretary, Education to verity the status of the vacancies
considered for recruitment and to assess the number of vacancies that will be
available tfor direct recruitment and tor promotion quota in accordance with
Recruitment Rules. Only 8 such vacancies can be set apart for direct
recruitment in accordance with the ratio prescribed in the Recruitment Rules.
Theretore, the Department requested the competent authority to convert
8 vacancies of TGls under promotion quota to direct recruitment quota
and to appoint candidates available in the merit list. ‘The competent
authority while considering the .requcst found that it is not permissible
to fill up promotion post by direct recruitment because the direct

recruitment candidates would occupy the posts till their retirement and,
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5. We have heard both sides. Mr. PV, Mohanan leame:
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pplicants and Mr. S Radhakrishnan learned Sianding
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Counsel appeared for the respondents
6 For the sake of convenience we refer to the annevures mas bed 1n QA

Territory of Lakshadwee

rom the nromoiional auota for beine an omted as TGT. Annexure Al i it
omolional quo emng appointed as TGT. Annexure Al iy
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Recrust

by the Directorate of Fducation mviting  applications  from gualified
candidates for TGT and other posts to be filled up under that department

TGTs as direct recruitment throueh Teachers Fli

or 60% vacancies and promotion from

pnimary teachers possessing the qualifications prescribed 1n column R of
E

schedule I of Annexure Al Recruitment Rules for the 409% vacancics. Tt
must be noted that Annexure A2 employment notice is for filling up of the

ceruts only  and that there was no mention of

asns A

the vacancies set apart for promotecs. Afier the recruitment process us ner
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Annexure-A2 notification a rank list was published. None ot the Applicants
herein were amongst the selected candidates, although they were included in

the merit list which had a vahdity till 1.4.2012.

8.  Applicants have produced some pages from the tile notings of the
Education Department to show that there was a conscious decision taken by
the respondents to till up the vacancies set apart tor promotee candidates
trom the select list ot direct recruit candidates betore 1.4.2012 (1.e. the date
on which the select list would expire). Paragraph 236 in the copy of
Annexure A5 file noting produced by the applicants contain the propoéal tor
converting the vacancies of promdtees trom direct recruitment quota. It
reads:

*236. As there are no qualified candidates with required qualification /
cxpericnce in the feeder cadre of DPrimary School Teachers under
Department of Education the competent authority may please be permitted
to convert these vacancies to direct recruitment quota and to fill up the
above 8 vacancies of TGT in different disciplines from the select list of
candidates before 1.4.2012. ‘lhese quota ratio may be permitted to

equalize from subscquent vacancies/creation after 1.4.2012.”

9. Respondents in their reply statement pointed out that Annexure A5 is
a portion of the copy ot tile notings produced by the applicant;s only to suit
their convenience. Shri Radhakrishnan learned counsel tor the respondents
feferring to the decision of the Apex Court in Puranjit Singh v. Union
Territory of Chandigarh & Ors. - AIR 1994 SC 2737 objected to this
practice resorted to by the applicants. In that case the Apex Court held that it
was improper on the part of the employee to produce the tile notings in the

Court proceedings assuming that he has come in possession ot them
P — -
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¥
authorisedly and that such tile notings in the departmental tiles did not create
any rights in his. favour. .ln yet another decision reterred to by Mr.
Radhakrishnan the Apex Court has reiterated the same view in M.D. U.P.
Land Development Corporation & Anr. V. Amar Singh & Ors. - 2003 (5)
SCC 388 and held that internal notings and orders of the otlice are meant for
official purpose and should not be produced before the Court in support of
the claims of the employees. Nevertheless, respondents have produced the
relevant file notings in its entirety starting trom paragraph 213 to 279 as
Annexure R1 (b)which reveal the genesis of the orders impugned in these

OAs.

10. Apart trom the atore quoted paragraph 236 of the file notings the
decision of the Director, Education ‘not to till up the “promotional post” by
direct recruitment and to fill up the post of promotional quota (8 in numbers)
as a stop gap arrangement is made more explicit in paragraph 241 of that file

noting. Paragraph 241 is extracted below:-

«241. However, as regard the till up of the promotional post by Direct
recruitment is not permissible while vice-versa has been done for the
reasons that the direct recruitment candidate occupies the post till his
retirement. ‘lheretore, the vacant post of promotion quota (8 no.) as
explained in para 236 can be filled as stop-gap arrangement and these
candidates would be engaged till vacancy is filled from the feeder cadre by
way of promotion. It must be mentioned in the offer of appointment. Pl
also indicate by calculation by what time these promotional post &
differenily abled category post be filled with the above directions
approved the proposal of the Deptt. at 'C\ D & 'E' of para 237 is
" approved.”

11.  ‘I'he further decision of the respondents tor tilling up the vacancies by
way of stop gap arrangements can be seen in para 255 of the tiling noting

which has been approved by the Administrator vide para 258. At paragraph

prd
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261 the Director of Education has again ordered as follows:-
“261. Instead of pay scale pL. mention the consolidated pay. Rust is
also mention i para (Z) fcxt above arrangement is the stop gap

”
arrangement,
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the annhicanty 1g on

vf the Tinion -P.rrhnry of T akshadweep
(Dircctorate of Education)
Kavaratli - GR?2 555

F._No. 1/282001-Edn{ AW) Dated : 22.06.2012

OFFICE ORDER
Sub.:- Ustavlishmont-Lducation - U.T. of Lakshadwoop -
Appointment of Trained Graduate Teacher
Mathematics) on Contrachial hasis as stop-pap
ariaigeineit io ihe promotioina quota under

Education Department - Orders issued.

Ref - 1. This Office onder of even No. dated
29.3.2012 & 8.5.2012.
A F.No. 1R/3/2009-Edn/Tsit dated 21.02.2011
3. T atter dated Nil of Sabeera Rammedu
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P.P., Kalpeni.

The Secretary (Fducation), 11T, of Takshadween is pleased o
PP Tr ST - TS o | RN SU PP DR DA Py
aprpuie o l\lll\)WlllE vanuiualod  winw
appointment issued to them vide reterence 1% cited, as Trained Graduate
Teacher (Mathematics) on consohidated monthly remuneration basis for

| I iy -~ s P JR L S Y &
HAVE auvLOpIou e oIt

be intimated separately when the same is finalized by the Jakshadweep
Administration and posted them in the Fecational Tnstitutions as deiaiiod

1.1 .
UCIluw,

& Name & address | Place of Remarlg '
- i L. t
No. | posting !

o - s e | ~cogece e e e
Sabeera, Ramedu Bidharuge, | G335, Seiccted  against  ihe;
Do Tamail  Movagothi, | Amini vacancy of  Shri K
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S. Name & address | Piace oi Remurks 1
No. | posting l
1 . o« [}
Raiza Arcekaih TP, D0 GSSS, againsi. the vacancy of)
A Neentrnewein A vnsnbammt { 1/ o s 42 AT ML Lo e e B
AV Ny FY WI\UJ AODIDAIL :L\“mﬂlu P A S YT Y @ y viitvivye lx
2 |Service Section, Kavaratti | :

The ahove anpointment is purely on contractual hasix for ome year
foi the acadeinic sessioin 2012-13 as stop-gap aifangeinent againsi ibe
vacancy post of promotional quota for the acadecmic ycar 2012-13.
Therefare, the appointment of fhe ahove wo candidates is limited to
scadeniic session 2012-13 of to the date on which these vacancies under
promotional quota is filled from the foeder cadre by promotion which ever
is earlier.

The individuals shonld repoit hefore the Principal/Head Masier in

W AT A a3 Y e ato s b the CORCER =3 Istaii 1
Hic vuinveizicu cauvatiotiat 1SHLHUIL i1 Ui Colveiilcoy 131a11u,

The Puncipal/Tlead Nasier concerned will renort the dais of
i !

e tae a ad 6‘,- POV LAt P B s, TN
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forcnoon/afternoon.
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No TAMA will he paid for joining the post.

This isses with the approval of the Secretary (Famgatiom), U.T. OF

T o¥eele o Jeon ea mat S 3. NT. LONE A2 3 DY NZE NN
l.;ﬂ'\ﬂllﬂuwcﬁl vIiuc \.llﬂl-V IN2, ULV Galcu PR RVISIPAV PN
S5&/-
(M. M.S. Saved Tsmail Koya)
YN n ok TS et
LIECOI O1 LauLauuit
To

The Tndividnals

Cony to:

1T Vdamnlomal (T 0l A Aidncs Vet Qumice Qan e daen, LR TR o e ey
1.430v % Luxv&yawuxvau iviadivid, VLUVL. OVINUIl pwwuliualy pelviiiv v 7ge i Tite]]
Basic School/Junior Basic School in the concerned Island.

2.The AQ, PAQ), Kavaratti/TAQ, FPU in the concerned Tsland.

ATt N £ Y. aa o TOATY PC . B T IR |

3.1 11€ IVICHIIUSE DCLICKUI Y, LAD Qi1 tné Conceriicd sy,

4.The Chicf Exceutive Officer, DI, Kavaratti.

§.The Toint Director (Pdncation), NP, Kavaratti.

FTVA 4o ab . Do Aok fa ) FEPV o i DRSO | ISPl a1 a) - o H
Q. A0 Me riclucin vailg LIS LOUNSCHIUL, 120, I varaui.

ag follows:-

“For posts filled hatl by direct recrnitment and hy promotion with separate

hme NBiatedZoo f TN sidiin saads e - ognainetoint b o
Yuuias, IVIININLNIGY / l.lﬁl)dlllllﬁll.la aic varnpoton w appn

PR | S S
Ve aiveirmun w1 a

reserved vacancy trom promotion to direct recruitment temporarily in the svent
of non-availahility of suitable  departmenial candidate. Tn the subserient

v






Rules and have introduced new modes of filling up the vacancies by
contractual basis and that too with a consolidated salarv. According to Shn
Mohanan such actions of the respondents amount to invoking Henry VIII

was

clause de hors to the recruitment rules,

16. Shri S. Radhakrishnan learned counsel for the respondenis submitled
that the respondents have taken a decision to fill up the vacancies only on
temporary basis in view of the reasons stated in paragraph 241 i Annexure
R1(b) the file notings that filling up of the promotional post by direct

recruitment is not permissible. It iy seen from the pleadings that as sufficient
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teachers to fill up the post of TGT mn the promotional guota the respondenty

direct recruitment guota on 2 permanent basts and to fill un the vacanciey

saswa

the promotional quota as and when qualified hands become available. Tt
appears to us that the regpondents were guided by the belief that there 1s 4

likelihood of candidates eventually getting qualified from the feeder category
i.e. primary school teachers and therefore the promotional posts need not be

converted to be filled up with candidates from direct recruit quota. Shn

filling up the vacancies of promotional quota, the rights of the candidatey m

g




tenure . Hc submiticd that the
appointment which

appointment with consolidated emoluments only to ensure that the vacaney

contesting it on the ground that the

basis.

“S.  Power to relax:- Where the Administrator, Tlnion ,Te;ﬁ'it.my of’
Lakshadweop is of ihe opinion that it is necessaiy or expedisiit 50 1o do, he
may, by ordcr, for reasons to be recorded in writing, relax any of the provisions
of these mle-e with respect to any class or catepory of persons except rule 4 of

ihese ruies.”
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Recruitment Rules and extant administrabive instructions, In Hurminder
Kaur & Ors. v. Union of India & Ors. - (2009) 13 SCC 90 1t was held by

the Apex court :

“11.  When appointments in public office are required to he made, the
provisions of Articies 14 and 16 of the Constitution of India are required to be
sernpulonsly  followed. When a departare is made for not scrupulonsly
following the conditions precedent faid down in the statuiory ruics as aiso the
constitutional scheme, it is imperative that the same must he done within the

four corners of the delegated power by the authority concerned.”

19. In these cases we are of the view that Annexure Al Recruitment Rules

do grant the Administrator the power to relax the rules. After considening the

circumstances under which the authorntics decided to deviate from the quota

respondents have taken exireme care in ensuring that quota set apart for the
feeder category for promotion are not taken away permanently. At the same

time as there was no sufficient number of qualified candidates from the

feeder category for filling up the vacancies in the promotion quota the

y for
respondents decided that in order to Gl up the vacancies of teachers and to
ensure the smooth functioning of the schools the vacancies of promoional
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general interest of the student and the Education Department was only 2

reasonable exercise of power. We are unable to see any arbitrariness n such
v- . e e

a decision. ; ST
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.20. We ftind force in the arguments of the learned counsel tor the
respondents Mr. 8. Radhakrishanan that the applicants having accepted the
contractual appointment with a specitied tenure and consolidated salary have
no right to agitate the matter in the light of the legal principles ot estoppel
and acquiescence. We are unable to accept the contentions ot Mr. Mohanan,
learned counsel tor the applicants that by virtue of the conscious decision
taken in Annexure AS and Annexure R1(d) file notings the quota rule has
collapsed for ever. On the other hand we perceive trom the subsequent file
notings in paragraph 241 ot Annexure R1(b), that the respondents were eager
to preserve the quota system and to give appointments to the applicants only
on a purely temporary basis till the qualified candidates trom the promotional

quota becomes available.

2»1. Reterring to the subsequently produced documents in OA Nos. 40 of
2013 and 43 of 2013 Mr. Mohanan submitted that the respondents have
moditied the qualifications prescribed for promoting the primary school
teachers deleting fhe requirement of “pass in teachers eligibility test (T'E'T)”.
In this connection he reterred to Annexure Al0 copy of the message issued
by respondent No. 2 in OA No. 1156 of 2012. We are of the view that any
change in the Recruitment Rules regarding the qualifications prescribed tor
the post ot TET is within the decision making powers of the respondents and
that the Couns/'l‘ribunalsv are not to intertere with it unless the same is
oppos;ed to any legal provisions or is not in accordance with the

constitutional provisions for public appointments.
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