CENTRAL ADMINISTRATIVE TRIBUNAL, ERNAKULAM BENCH

0.A.No,.419/97
Monday, this the 29th day of Septahber, 1997,
CORAM:

HON'BLE MR AV HARIDASAN, VICE CHA IRMAN

'HON'BLE MR SK GHOSAL, ADMINISTRATIVE MEMBER

P Chandrasekharan Nair,
Extra Departmental Letter Box Peon,

‘Kollam Head Post Office. - Applicant

By Advocate Mr OV Radhakrishnan

Vs
1. Postmaster,
: Kollam Head Post 0ffice,
Kollam.
2. Senior Superintendent of Post Offices,

- Kollam Division,
Kollam-691 001.

J. - Union of India represented by
its Secretary,
Ministry of Communications,
New Delhi. - Respondents
]

By Advocate Mr TR Ramachandram Nair, ACGSC

The application having been heard on 29.9.97 the
Tribunal on the same day delivered the following:

ORDER

'HON'BLE MR AV_HARIDASAN, VICE CHA IRMAN

' The applicant who was initially sngaged as a part-

time Contingent Water Carrier with effect from 3.12.79 uas

~ thereafter engaged as Extra Departmesntal Letter Box Peon

with effect Prom 14,9.82. Uhile continuing as E.D.Lettar

Box Peon, the applicant was engaged to work as Group'D’
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non-test categoryA5ueeper with effect from 1.1.95 against a
vacancy, as the regular incumbent Smt Omana remainsd absant
since then., Smt Omana was thereafter allowed to retire on
invalid pension with sffect from 24,10.96 and the applicant
is codtinuing on the Group‘'D’' post thereafter. The grisvance
of the applicant is thaf the respondents have issued A-2 notifi-
cation dated 17.12.97 throwing open the vacancy to be filled
only by the ED Ageﬁts of the department. Applicant states
that as he has bean continuing on the post and having completed
240 days as such, he is entitled to bes granted temporary status
in accordance with the scheme for grant of temporary status-
and regglarisation and to be aﬁpointed on the post in prefa-
rence to the ED Agents and other method o? racruitment. Uith

these allegations the applicant has filed this application to

" have the impugned order at A-2 set aside and for a direction to

the respondents to grant him temporary status.

2. The respondents in their reply have contended that the
applicant was not a casual labourer but was only an ED Agent
but made to Qork as Group'D’' post as is permissible according

to the departmental instructions and that therefore he is not

‘entitled to be treated as a Casual Mazdoor for the grant of

temporary status. The post uhich has became vacant is to be
Pilled in accordance with the recruitment rules giving prefe-

rence to the ED Agents, contend thé respondents.
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3. We have carsfully Qone through the entire plesadings
and materials placed dn record and have also heard Shri OV

Radhakrishnan, learned counsel of the applicant and Shri TR

Ramachandran Nair, learned counsel of the respondents,

4. The short question that has to be determined in
resolving the issue involved in this case is uhether the
applicant has bean engaged to work against thea Group'D' post
of Sweeper in the capacity of an ED Agent or as a casual
labourer. The argument of Shri Radhakrishnan is that though
tha applicant is still an €D Agentvand his services on the
Group'U‘ post doss not creat a break in service as ED Agent,
his engagement on the-group'ﬂ’ post can be treated only as
that bf a casual labourer and therefore by his performancs

of casual service sxceeding a period of 240 days, thas bsnefit
of grant of temporafy étatus cannot be dgnied to him. Annexure
A-9 is ons of the dspartmental instructions uhich permits
sngagement of an ED Agent’on a short term vacancy in Group'D’
post. It is worthuwhile to quote ths entire instructions for
the purpose of easy referencs:

"Appointment of ED Agent in unapproved capacity in
preference to an ogutside: It has now baen decided
that whers an ED Agent is availablas, there is no
objection to his appointment in the vacancy of
Postman/Group‘'D’ in an unapproved capacity on
daily wage basis in preference to an outsider.

As in the case of outsidar, the £D Agent may be
appointed on the personal responsibility of
another permanent official. The ED Agant will
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have to make arrangement for a substitute ED Agent
on his responsibility. The break in extra depart-
mental service caused by holding appointment in a
departmantal post will not, houwever, be treated as
break in service and no separate orders for condona-
tion of such breaks will be necessary. Lastly, the
€D Agent should be clearly warned that such casual
appointment does not confar on him any right fer
regular absorption in the departmental post uwhich
will be done under the existing recruitment rules

only."

A careful reading of this instruction would make it clear

that an ED Agsnt appointed agains£ a Group'D® post is antirasly
differant in nature from a casbal labourer. In the case aof
ED Agents, his apgointment to the post is to be made in
preference to an outsidér and at the personal responsibility
of another permanent official, whereas in tha case 9942}/5&—
quisizer—or casual labourer, it is not necessary that appoint-
ment is made at the personal responsibility of another regular
departmental employcs. Invthe case of an ED Agent when posted
against a Group'D’ post on‘a_shﬁt term vacancy, thsre will not
be a break in service for the pariod during which he performs
duties of the Group'D' post. He has also to maks arrangamant
for psrformance of the duties of the post of Group'D’ uhich
‘ha holds substantively by nominating & subs titute. It is
obvious from the above that the appli;ant though working
‘against a Group'D' post h!;-to meat thes exigencies of the
services as permitted by administrative instructions does

not lQ;be his character as an ED Agent and acquire that of
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a casual labourer. Thae applicant ther??ore is not entitled
to the benefit of the scheme for grant of temporary status and
regulﬁrisation as claimed by him., The action taksn by the res-
pondents in inviting applicatioqs for filling up the post on
reqular basis in accordance with the recruitment ruless cannot
tharefore be faulted. L-afnad counsel of the applicant argued
that the respondents Hava gone wrong in specifying in A-2 that
only ED Agénts would be considered for selection and appointment
probably, wrongly interpreting the rules R-1 which relate to
recruitment to the post of test category Group'D’ and that for
non-test category the ED Agents as also the casual labourers
would be eligible. Learnead counsel of tha applicant argued
that afte;vpromulgétion‘of the :ecruitmént rules Annexu;é-ﬂ&
which provided Por 100% direct rgcrﬁitmnnt in it 15 impermissible
to Pill the vacancies by promoting ED Aéents. The ansuwer to
this argument is available in Note 2 to the recruitment rules
~which reads as follows:

"Extra Departmental staff may be considered against
the vacancies for direct recruitment in subordinate
offices subject to such conditions and in such mannee
as may ba decided by the DG P&T from time to time.”

ED Agent can be considered for direct recruitment according

to the terms to pe stipulated by D.G. P&T.

5. In the conspectus of Pacts and circumstances, we do

not see any merit in this application which is.dismisscd.
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leaving the parties to bear their oun costs.

Dated, the 29th Septamber, 1W

(AU HARIDASAN)
VICE CHA IRMAN

ADMINISTRA MEMBER
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LIST OF ANNEXURES

Annexure A2

Annexure A9

Annexure R1

Annexure R6
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Order No.BB/44/97 dated 17.2.1997
of the second respondent.

Letter No.47/31/72-5PB-1 dated 7-12-1972
of the Director General of Posts,
New Delhi. ‘

Letter No.45-24/88 spg-I dated 17.5.1989
issued by the Director General of Posts,
NMew Delhi.

Recruitment Rules and subsequent
amendments of Recruitment Rules of 1970.

* e



