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DATE OF DECISICN: 19,3.92

Original Application
"No.k42/91

P, Gangadhara Kurupand .
- 28 others .. Applicant(s)

. Mr, P,Sivan Pillai ; .. Counsel for applicmts
‘Versus

Union of India represented
by General Manager,Southern

Rai lway, Madras and others o6 Reépondeﬁt(s)
Mr.,M,C.Cherian «. Counsel for respondent(s)
CORAM

HON!BLE MR. S.P.MUKERJI - VICE CHATRMAN -

1. Whether Reporters of local papers may be allowed :

to see the Judgment? Yu
2. To be referred to the Reporter or not? p

3. Whether their Lordships wish .to see the fair
copy of the Judgment? ()

4, To be circulated to all Benches of the Tribunal?

J U D G MENT
(Hon'ble Mr,8,P Muker;;, Vice Chairmon).

In this application dated 1,1.61 the 29
appliéants who hawqﬁeén working as Goods Driver under
the'Soﬁthérn'Railway have challenged thé impugned order
dated 26,9,90 rejecfihg the represcutation of the
first applicqnt for stepping ﬁp of his pay and have
prayed that the respondents be directedvto fix the
pay of the applicants’at per with that of Sﬁ:i Mohd .Ghouse .
at 81.No.1 in pért 2 of AnnexurefA.1 with all attendant

benefits.,

2. _ The bricef facts of the case are as follows,
The applicants have given their own service particulars
énd‘pay in part 1 of the list at Annexure-A,1 and those

of their juniors in part 2 of the same annexure, The
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"applicants’ order of promotion as Goods Driver dated

" 14,2.86 is at Annexurc.A.2, Annexure A,3 gives the

Seniority List of Goods Drivers of Palghat DPivision,

Their grievonce is that their representotions for stepping

-up of their pay to that of their juniors, a typical copy

of which is at Annexure .A.4, was rejected by the impugned

order at Annéxure.A.5. Their ciaim is that under President's
decision No.?/B below Rule 1316 of the Railways corres -
ponding to FR‘Z;-C, the pay of a‘senior official promoted
to the higher grade earliecr would be stepped up if any

person junior to him in the lower grade who is subse=-

éuently promoted to the higher grade in identical post

draws higher pay. The stepping up is done with effect

from thé date of.prbmotion of the.junior/epployee pProe
vided both Jjunior and senior employees belong to‘the

same cadré and the pos&ito which they are promoted are
identical and are in the¢ same cadre and the anomaly of
the Jjunior drawing highér pay is as a2 result of the
application of Rulec1316 (corrGSponding-%o FR.ZZ;C). They
have also referred to.Pr@sidentfs decision No.11 beclow
Rule-1316 wvhich allws such sfepping up of pay‘eveﬁ where
thé.junior gets oﬁ promotion a highef pay because he had
in the meantime becn promoted to an intermediate ﬁost
whiie thq%enior was dircctly promotedté the higher grade.,
The appliconts havthéued that in accordance with the |
segioﬁtyr List at Annexure.A,3 all the applicants are

sendor to those in part 2 of Anncxure, 4.1 and the pos ts

to which they were promoted are identical and are in the

‘'same cadre, The scales of pay in the lowef and higher

posts werc also identical. They have conceded that the

mppliconts were promoted from the Post of Diesel Assistant

A}
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to that of Shunter prior to 1.1,86 whercas their juniors
were promoted as Shunters after 1 ,1.86, Their contention
is that t\he’ 15ay of S1,Nos, 2 to 4 in part 2 of Annexure-A.1
ﬁere'stepgzd up on par‘with S1.No.1 Shri Mohd. Ghouse

who was.their junior butithe same benefit is'being deni ed
to the applicants even though S1l.Nos. 2 to 4 in part 2

of Anmexure -A1 wereaunmor to the qpplicangg? They have

Ae

however, coneedéd that they did not draw the special pay
SV'

of Rs.15/=~ as Dlgsel Assistont,

3. In the countey'affidavit the respomients have
.stated_fhat the_a§plicaats were previously working as
Diesel Assistant iﬁ the scale of Rs,290-350, -Somé of
"them hﬂﬁbeen promoted os Shunters in the scale. of Rs. |
290-400 prior to 1,7.85 and othcrs were so promo ted
after_1.7.85. The special pay of Rs,15/- werg.allowed

to tHe»Diesel Assistanﬁ with effect from 1.7.85 only and
thersernozmost“BO‘éer cent Diesei‘Assistants who were
woxking'as Diesel Assistant'ﬁn 1.7.85'were.given the
special pay of Rs.15/-., The benefit'bf'special pay

l

was diScouﬁinued on revision of pay scales with effect
from 1,1,86, The épblicants Nos, 1 to 10, 17 t§ 21,
23.and'25 to 29 wﬁo hadbeen promoted as Shunters before
1.7.85 were not eligible for the grant of special payz

" on Piroel Assulomt
of Rs.15/-4wh110 the applicants nos, 11 to 16, 22 and
2Eh%?re g1ven promotlon as Shunter after 1,7.85 were in
receipt of special pay of Rs,15/- till tbelr promotion
asiShunter before 1.1.86, The special pay of Rs,15/-
however was not takan into account for fixing of their

pay asShunters as there was no such orders at the time of

such promotion, But on revision of the pay scales with

0...""‘
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. ‘ .
‘effect from 1.1.86 vide the order at fmnexure.R,2
'the special pay attached to the post. of Diesel Assistant

o0 W Dicacdh Rssintomts .
was to be taken into accomt. It therefore transpires

that the applicants who'had ;il been promoted as Shun ters
 before 1 1.86 were either not in receipt of speC1a1 pay
of Rs, 15/- as Diesel Assistant before their prOmotion

or even if they were in receipt of special pay of Rs,

15/= a%Diesel Assistants beforetheir promotion as Shunters -
it was not taken into account for fixing of their pay
asShunters, Whereas those Diesel Assistants who had

not becn promoted as Shunters before 1.1.86 but were

in feceipt of special pay of Rs,15/« got their special
pay includedhs pay for fixing their pay as Diesel
Assistants in the reVised-séale with effect from 1,1, 86,
'When these Diesel Assistonts who were promoted as Shunters

“)?mg
after 1,1,86 got higher pay thnn the applicents as in
. h—
their case the special pay had bcen taken into account

in fiiing the pay as Diesel Assistonts in the revised

scale, . The respomdents have stated that thevrepresent; -
ation made 5y the oapplicants at Annexurc AL haﬁbeen
replied to by the impugged cﬁmmunicatign at Annexure,A,5
which also indicates that ihe_mmtter hag_been'referred
"to the Headquarters,'from where‘a reply}%giawmted. The
reépomdgnts however, have conecéded that the persons
mentioned at S1,Nos 2 fo L in part 2 of Anﬁexuré.a.1
Wereigiven'the benefit of stepping up of pay to that of
their Jupior Shm Mohd Ghouse but hag stéa_tegl’that this'
::)by mi stake and necessary orders have becn sought from
the Headgunarters, If the advise is to continue the
benefit already given fo Si.Nos. 2 to 4 @ove, the claim
of the applicants‘ﬁill'aiso be considcered,.

i
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N
4, . I have heard the arguments‘of‘thﬁ learned
counsel for both the pnrties and gone- through the

. b D epplioamis
documents carefully. It is cleor that’the junior%zzfe
getting higher pay on their subsequent promotion as
Shunters beéause ﬁnlike the appiicanté because of their
being- junior they were never promoted as Shunters h@nlmgﬁg
and were given a spécial pay of Rs,15/= per month with
effect from 1.7.85 as Diesel Assistont, vThis.5pe§ia1
pay was taken into‘account for fixiné their pay as |
Diesel‘Assisfant ip*the-revised éay scale with efféct
ffqm'1.1.86. When they were subsequehtly‘pfomoted as
Shunters the benefit which they had got on enhanced

~ on Dusd Rssiolemt :

revised payﬁ?ﬁcause of the syecial pay gave them higher
pey as Shunters under FR 22.C, The applicants on the
other hénd uﬁf‘by virtue of:their seniority had been
promoted as Shunters before 1.7.85 Withdut_ geti:ing a
special pay of RS;TS/- as Diesel Assistants and other
applicvants who havifxg got the special pay of Rs.15/--_m3>.ﬁfjl
could ﬁot get it included in their pay for fixing their

pay on promotion as Shunters bc¢fore 1.1.86,8Becausc of

. on
Raoilway Boord's order at Exbt.R.2, #@ their lateral

. . ’ .
switching over to the revised pay of ShuntersAdid not
: S
get the benefit of adding special pay in fixing their
T

"pay in the revised pay scale of Shunters. Pvwise to my

h
mind the benefit which the juniors got on getting special
pay of Rs.15/- included as part of their pay for first

getting the reviscd pay scale of Diesel Assistant and

dhm . :
tgusﬂgetting the revised pay of Shunters under FR 22-C,

was completely deniedto the applicants undér-fortuitous
v ™ fonl o) s ’
circumstanmces. The conditions for stepping up of pay
AR .
L . -
available wder FR 22-C or Railway Rule 1316 are weoads
. i &

os fellows:
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" (a)Both the junior ond senior employees should
belong to the same codre and the pos ts in
which they have becen promoted or appointed
should be identical and in the same cadrej

(b)The scalesof pay of the lower and higher posts
in wh-ich they are entitled to draw pay shou
be identicalj and

{c)the anomaly should be directly as a result of
the application of Rule 1316 (FR'22~C).‘For '
example, if e¢ven in the lower post the junior
emp loyee draws from time to time a higher rate
of pay than the senior by virtue of fixation
of pay under the normal rules, say duc to grom
of advance increments or due to accelerated
promotion, etc. the provisions contained in
this lctter will not be invoked to step up the
pay of thesenior emp loyee " ' ,

“The condition for stebgiﬁg up the pay to remove anomaly

in t he revisedpay scalc‘asvéﬁotedlﬁyﬂthé ap plicent in
note 7 below Rule 7 of the Railway Servants Pay Rules,
1986 are as follows:

"(a) Both the junior ond the senior Railway
servonts should belong to the same cadre ond
the posts in which they have been promo ted
should be identical in the some cadres,

(b) the pre-revised and revised scales of pay
of the lower ond higier posts in which they sve
entitled to draw pay shouldbe identicalj; and

(¢c) The anomaly shouldbe direcgtly.as a result of
the application of the provisions of Rule 2018 B
(PR 22-C) of Indian Roilway Establish-ment Code
Volume II or any other Rule or order regnbting
pay fixation on such promotion in the revised
scale. If even in the lower post, ‘the Jjuniox
officer was drawing more pay in the pre~-revised
scale thon the scenior by virtue of any advance
jacrements grentedto him, provisions of this
Note need not be invokedto step up the pay of
the senior officer."

Since the applicants and their juniors were in the
same cadre anq position with identical pay scalcs <
.‘} o :
Diescel Assistant and Shunter both before 1.1.,86 and also

after.1;1.86 and since the Jjuniors got the higher pay no

because in my accelated promotion or advance increments
‘but by\th@ fortuitous advantage of getting their special

pay of Rs15/- as Dicsel Assl stant incluled for getting

their pay in the revised pay scale fixed after 1.1.86,

"I feel that the applicants are fully entitled to the

benefit of stepping up of their pay to thaﬁ of their
juniors, The gespondents themselves have aliowed this

ool
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- beﬁefit to S1,.Nos., 2,3 and 4 in part 2 of the 1i$t al,
Annexure-A.1 and stepped up their pay to that of éhfi
Mohd. Ghousé. Since these three officiols are admittedly ——
“junior to’ all the épplicants,_fhe'applicants are also
.entitled to similar stepping up of pay asof Shri Méhd.
Ghouse., The respormdents have stated that S1.Nos.2,3 & 4
' &sovc were given thebenefit of stepping ﬁp éf pay by
mistake, . But fhey have not taken any action to cdrreqt
the mistake or givernany,noticé to these pérspns for
withdrawing the benefit, Accqrdiﬁgly it'does'not lie
in their mouth to say that the_abplicants should notvbg
given the some benefit., As avmdtei of‘fact.IAfiﬁa fEEty
the1§)plic5nts are entitled to the benefit inytheir own

’

rights.

5e o Ih the facts éndfgircumstanceé I allow this
applicétion and direct thaf the applicants' pay shoull
be fixed at bar-ﬁiﬁh that of Shri Mohd, Ghouse with

effect from the date Shri Mohd. Ghﬁuse was promoted as
Shuntér. Arrears of pay and allowances should be poaid

to the applicants within a period of three months from

SN

" the date of communication of this judgment. There will
be no order as to costs, ' , ,
e R
(S .P .MUKERJI )

i V VICE CHAIRMAN-:
. 19.3.,19%

ks7392,
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(21) ®Mr P Sivan Pillai
Mr MC Cherian

< —

Learned counsel for the respondents sesks one
months' time to fully implement the judgment of this
‘Tribunal in DA 42/91,

List the CCP for further directions on 1.59.92.

ND | s}{ln/’

’ 4,8,92 - . e ——
©1.9,92 ~ Mg.TCG SWamy

Mc ,MC Cherian t hrough proxy

Iﬁ spite of the assurance given by the le arned
counsel for the respondents on 4,8,92 nothing seems to have
been done towards 1mplementation of the judgment in O.A.
42/91. Accordingly we direct the Contemner Shri P,
Dharmalingam, Divisional Personnel Officer, Southern
Railway, Palghat either to appear in person on 22.9.92
to explain why action under theContempt of Courts Act
be not initiated against him or to repart compliance through
the learned counsel in case the compliance is effected
by that date. List for further directions on 22,9,92,

Nl .

(N.Dharmadan) . (sP Mukerji)
’ JeMe . v.cC,
' ' 1.,9,.92
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counsel on beth sides agreed that the judgment of this
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%Tribunal has been fully\

we clese&the CCP and notice en contempt lS diseharged.

CQmplied with- Accordingiy

(S. P. Mukerji)
Vice Chairman

] (N;‘Dharmadan)
S 1 udicial Member
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