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To be circulated to all Benches of the Tribunal ? ey

JUDGEMENT
(Hon'ble shri S.P Mukerji,Vice-cChairman)

In this‘applicatiog dated 30th November 1989 filed under
Section 19 ofjthe Admiqistrative'Tribuhals Act, the applicantvwho
is an ex-serviceman re-employed in thé Income-tax Department, has
prayed that the impugned order at Annexure Al dated 24.8,1989 duriding
refixing his re-employmeht pay with effect from 1.1,86 by -
deducting the increase in military pension from his re-employment
pay should be set ggide. He has also prayed that the general

orders issued at Annexure A2 dated 5th April 1989 and at Annex.

A3 dated 11th September 1987 directing adjustment of increase

in pension from the re-employment révised'pay fixed from 1.1.86

sbquld also be set aside. The brief facts‘of ihe case are as

follows,

2, The applicant retired from the Army on 2.1,1968 with
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2.

pension of %.48/- per month and re-employed as U.D.C

in the Income-tax Department on 21.9,.68. Since his

military pension was less than Rs,50/~ which was to be
ignored for purposes of fixation of his re-employment pay,
LS '
there%;é} no adjustment by reduction of his re-employment
pay because of his pension. The applicant was promoted
as Income-tax Inspector'as a direct recruit in August
1972 and thereafter as Income~tax Officer Grade B in
August 1982, On both these occasions his re-employment
pay was fixed at the minima of the pay scales of these-
posts, With effect from 1.1.86 his pay as ITO was
revised to the scale of R,2000-3500, His military
pension was also revised later with retrospective effect
from 1.1.86 at the minimum pension of f.375/-. His
grievance is that the respondents on the basis of the
~ impugned orders dated 11th September 1987 (Annexure A3)
and S5th April 1989 (Annexure A2) proposed to deduct the
increase in military pension from his re-employment pay
with effect from 1.1.86 th:oggh the impugned\order at
Annexure‘Al. He has chgllgnged the proposed reduction
of his re-employment pay by the increase in his military
pension as,illegal; since his entire pension is to be
ignored fdf the puréqses of fixation of re-employment
pay as was done before 1,1.86. The revision of the
pay scale and military pension is no ground for deducting
the ignorable pension from his re-employment pay.
' The respondents have relied upon the impugned order dated
11.9.87 at Annexure-A3 for deducting the increase in

the revised pension from the reemployment pay on the

ground that the applicant cannot be given double benefit



3.
of increase in_hié_refemployment pay with the benefit
of ignqringmthe indrease‘ig his military pension for deduction
from thé re-employment pay. They have however, conceded
thét the éntire amount of his pension was ignored for

fixation of his pay before 1.1.86,

3. We héve heard the arguments of the learned counsel
for both the parties and gone through the documents
carefully. The ogly\qﬁestion involved in this case

is whether_the ex-servicemen who had beén discharged
from‘the“Armed.Fo:qes_béforé S5 years of age and
accordingly part or whole of whose military pension

~was to be ignbred for the pﬁrposes of fixation of
civilian pay on refemplpymen§)wou1d continue to enjoy
ﬁhis facility of ignoring part or whole of their military
pension even after the pay of the re-employment poét

as élso their military pensién were revised with effect
from 1;1.86. ,Normallx)in accordance with Article 526

of the Civil Service Regulations and the Government of
India‘'s inétfdctioﬁsdnotably the Ministry of Finance's
0.M of 25.11.1958 reemployed pensioners will get their
initial pay on feemplqyment“fixed at the minimum stage

of the scale of pay prescribed‘for the post in which

- he is reemployed. 1In cases where it ié felt that the fix-
ation of initial pay at the minimum of the prescribed pay
scale will cause undue hardsﬁip(i.e.gfﬁzfi)pay plus pension

is 1ess than the pre;retirement ray), the pay may be fixed
at a higher stagé by allowing one increment for each year

of service which the officer had rendered before retirement
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in a p03£ not lower than that in which he is reemployed,
In addition to the pay as fixed the recmployed pensioner
is permitted tq_d:aw separate;y any pension.sanctioned
to him provided ﬁhat the total ambuﬁt of‘initial pay
as fixed above plus‘the gross amount of pension or
'pgnsion équivalent of other forms of retireﬁent gratuity
does not exceed thé last pay drawn by him before petirement.
In casg this limit is exceeded the reemployment pay is
reduged,by:the amount of the excess, Simply stated it
only means that the reemployment pay is adjusted éo'that
the adjusted pay plus pension and'benéion eéu;valent of
gratuitf does not exceed the last pay drawn before
rétiremept, Ag stated‘earliér_in case of ex-servicemen
who retired before attaining the agé of 55 years pé:t
or.full of their ﬁilitary pehsion is_igno:ed‘for fixing
théir reemploYment/ﬁay, i.e; the ignorable paft of the
pension is not added to the feémployment pay to compare
the tétal with the last pay.érawn beforemfetireﬁent.
The ignorable part of the pension was at one time é»SO/-
| | by |
which was increased to ®.125/- Qzé,the Ministry of Finance's
b.M of 19th July 1978, By a further Q,MvSf the Ministry
of Defence dated 8th February 1983 for the aforesaid

category of reemployed ex-servicemen who retired below
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Commissioned Officer's rank the entire pension has
to be ignored for the purposes of their pay fixation
on reempioyment. ‘Thus,_in their cases, there wbuld be
no adjustment by déductibn of their initial pay by any
amount of the military pension because their entife
military pehsion was to be.ignored as if it did not
exist, As is well known, on the recommendation of the

- : the
Fourth Pay Commission, the pay scales oféCentral Govt,

o v
servénts were :eyised from 1.1.86 and the pension was
also revised with effect from the same date. Initially
‘the pay scaies of ﬁhe reemployed pensiphers were not
fevised, bﬁt by the Departmgnt of Personnel and Training's
0.M of 9th December, 1986 the revised pay scales were
made a?plicable tp‘reemployeé pensioners also, but it
was laid down that,thé reduction of'the~£eemploymsrt pay
by adjustment of pension will continue as beforé under
the pre-revised retirment benefits, When, however,
the pension was also revised with effect from 1.1.86,
in order to avoid the double benefit of revised pay
scales and revised pensioh, by the Department of

. : _ vwx]: wane.ot ‘
Personnel and Training's furtheer.M dated 11th September

h :

1987 , it was laid down that "pay of pensioners who

were in re-employment on 1.1.1986 and whose pay was
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fixed in §ccordance with the provisionskof this départment
0.M dated 9.12.1986 may be refixed with effect; from 1.1.1986
by taking into account the revised penéion“. For re-employed
ex-servicemeﬁ it was laid down that "likewise increase

in the pension of ex;servicemen under Separate or@erélof
Ministry of Defence may also be.adjuéted by refixation of
their pay in éerms of provisions of this department 0.M
dated 9.12.1986“. The respohdents in this case have |
interpreted the 0.M of 11lth Septémbﬁr, 1987‘tg‘deduce that
even whe;e‘the entire military pension used to be ignored
for pay fixation in accordance with 0.M pflzebrua:y 1983,
with the revision of‘pension by which a minimum military

. péia_sion of..R;f:37S/; was fixed with effect from 1,1.86, the

provone v
#75 o pension has to be reckoned to reduce the re-employment’

pay which élso»was_revised with efféct from 1.1.86. This
- very guestion came up before us in O.A.k 507/88 and

it was decidéd by usvthat where there is exemption of'/
.£ota1 military pension before 1.1.86, the entire amount
of_revised military_pension should be ignored for the
purposes of pay‘fixétidn with'effeét from 121086 and tﬁe
deduction made from the salary was to be refunded, For

the additional reasons discussed below, our £inding in

the aforesaid case continues to be valid in this case




also.

4, Let us start with the Department of Personnel and

Training's 0.M Nb,3/7/86-Estt.(Pay‘II) dated 9th December,

( A AL’) SV
1986Aby which the reemployed pensioners were given the
. Ty

benefit of revised pay scaleswith effect from lst January
: 1
1986. Para. 2 of this 0.M is extracted belows:-

“"2.(i) The initial pay of a re-employed Government
servant who elects or is deemed to have elected

to be governed by the revised pay scale from the
1st day of January, 1986 shall be fixed in the
following manner, namelys-

According to the provisions of Rule 7 of the
C.C.S(R.P.,) Rules, 1986, if he is , ,

1) a Government servant who retired without
receiving a pension gratuity or any other
retirement benefit; and

2) a retired government servant who'received
pension or any other retirement bene
’ but which were ignored while fixing pay on
re-employment,

2, (i1) The initial pay of a re-employed Government
servant who retired with a pension or any other
retirement benefit™ and whose .pay was fixed on re-
employment. with reference to these benefits or
noring a rt thereof ,and who elects or is
deemed to have elected to be governed by the revised
scales from the 1st day of January, 1986 shall be
fixed in accordance with the provisions contained
in Rule 7 of the Central Civil Services (Revised
Pay)Rules, 1986.

In addition to the pay so fixed, the re-emrloyed
government servant would continue to draw the
‘retirement benefits as he was permitted to draw in
the pre-revised scales. However, any amount which
was_being deducted from his pay in the pre-revised
scale in accordance with the provisions of Note 1
below para T(c) of Ministry of Finance Office
Memorandum No.F8 (34) .Estt.111/57, dated the 25th
November, 1958 shall. continue to be deducted from
the pay and the Ealance wlill be allowed as actual

pay.

' After pay in the revised scale is fixed in the
manner indicated above, increments will be allowed
in the manner laid down in Rule 8 of CCS (R.P)Rules,
1986." (emphasis added)

‘ vide pova 2 (1) above ,
From the above it is clear thatkfor those re-employed

pensioners who did not get any retirement benefit or whose
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pension ijas™ totally ignored for purposes‘of pay fixation
g .

on reemploymént, their re-employmgnt pay on revision will
be fixed like any other Central Government servant without
any deduction because of peﬁsion.. In respect of the
re-employed pénsioners whosé full or part of peﬁsion

was to be taken into account for pay fixation on re-employ-
vide pave 2 (k) abar

ment, their re-employment pay in the revised scales would
gy - & , .

continue to bevsubjected to adjustment by deduction on
the basis of the non-ignorable part of the un-revised
pension. It may be remembered that the aforesaid 0.M of

© 9th December, 1986 was issued when it was decided to give
revised pay scales to the re-employed pensioners, ﬁut when
their pension.had not been revised. subsequently when the

pension was revised with effect from 1.1. 86, the impugned
(ﬁva'?a) '

order dated 11th September 1987 was issued. For the
K/

facility of reference, the order is quoted in full as
follows:~

" Sub;ect: Applicability of C.C.S (RP) Rules, 1986

- and C.C.S(RP) Amendment Rule 1987 to
persons re-employed in Government Service
after retirement,whose pay is debitable
to Civil Estimates.

S« The undersigned is directed to invite attention
to this Department 0.M of even No. dated the 9th
December, 1986 whereby persons re-employed in Civil
posts under the Government after retirement and who
were in the reemployment as on 1.1.1986 were
allowed to draw pay in the revised scales under CCS
(RP) Rules, 1986. A point has arisen as to whether
consequent on the revision of pension of the employees
with effect from 1.1.1986, the revised pension ghould

be taken into reckoning for the purpose of fixation
of pay of such re-employed persons in the revised
scale,

2. “ The matter has been considered. Tt has been
held that if the revised pension is not taken into
consideration, certain unintended benefits are
likely to accrue to re-employed vensioners as they



‘9.

will draw  the revised amount of pension which
would invariably be higher than the earlier amount.
of pension, in addition to pay already fixed

on the basis of the pension granted to them earlier.
The President is' accordingly pleased to decide

that. pay of pensioners who were in re-employment on
1.1.1986 _and whose pay was fixed in accordance

with the provisions of this department O.M.dated
9,12,1586. may be refixed with effect from 1.1.1986
by taking into account the rev;seafgension.,Likewise
increase in the pension of ex-servicemen under
Separate .orders of. Ministry of Defence may also

be adjusted by refixation of thelr pay in terms of
provisions of this department O.M.dated 9.12,1986.
Over payments already made may be recovered/adjusted,
as is deemed necessary. All re-employed pensioners
would, therefore, be required to intimate to the
Heads of Officers in which they are working, the
amount of revised pensionh sanctioned to them with
effect from 1.1.1986 for the purpose of refixation
of their pay after taking into account their
revised pension.

3. “ In so far as the application of these orders
to the persons serving in the Indian Accounts and
Audit Department is concerned, these orders are
issued in consultation with the COmptroller and
Auditor General." (emphasis added)

»Since the order of 11th éeptember.1987 directs adjusE:ment
of the pension of,ex-gervicemen by re-fixation of their
re-employmenﬁ.pay in terms of the 0.M. of 9th December
1986 , the respondents cannot reintroduce thrbugh the
back door, the ignorable part of.the pension which
continued to be ignored by the 0.M. of 9th December 1986.
The question of deduction of pension from the re-employment
revised pay afises only in respect of those re-employed
ex-servicemen who fall within sub-para 2(ii) of ﬁhe

-O.M of 9th December, 1986. Since the éppiicants before
us haﬁé their entire amoun£ of.pension ignored by virtue
of the 1983 order, which has not been superseded by the
impugned order of 11th September ;987. they fall within
the application of sub-para 2(i) of the 0.M of Sth

December 1986 whercin there is no mention of adjustment
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of pension by deduction from pay as has been mentioned
in sub-para‘z(ii) thereof.. The above conclusion is
sgpported by the Ministry of Finance's lettef No.

A-38015/72/88-Ad. IX dated Sth April 1989 (Annexxure-2)

Q/vwvr“ﬁcgwﬂﬁay

[ = @ = 3 22, 2

as quoted belows-

® Sub: Re~fixation of pay of re-employed military
pensioners as per CCS(RP) Rules, 1986 -
‘regarding

I am directed to refer to your letter F.No.
250/1/EstL/Rep/89- dated 6.1.1989 on the above
subject and to say that matter has been examined
in consultation with departments of Personnel &
Training and P&FW who have held the views that as
far as the applic ation of 0.M. No.3/9/87/Estt (P-II)
is concerned increase in pension w.e.f 1.1.86 has
to be adjusted from the pay fixed in the revised
scale excepting those where pension is not at
all reckonable factor e.g. those governed under
O.M. No.2 (1 )/83-D (CiV"l) dated 80_,2. 1983 of the
Ministry of Defence. Any over payments already
made also required to be recovered. :

2. Regarding fresh opportunity to exercise
option under Clause (b) of sub-rule (i) of Rule
19 of CCS(Pension) Rules 1972, the Department of
Pension & Pensioners Welfare had stated that
option once exercised is final and cannot be
changed. The petitioner may be informed

accordingly. " (e/m,l;kwaw m\;u.d;)
wzab\o«&

From the above clarlficatory order it is clear that where
i

pension is to be ignored there is not to be any adjustment
'Qf re;employment‘pay in the reviscd scale. By the same
ldgic_where’the part and not ﬁhe whole of military pension
~is to be ignored foc pY fixation, the same is to be

jgnored in the revised pension for purposes of pay

-fixation in thevrevised_pay scale,

5 Even otherwise the contention of the respondents
that one should not get the double benefit of revised

pension and revised pay simultaneously is not valid, when

military pension as such has to be ignored in part or



. misinterpreted and wrongly applied in the case before us.
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full as the case may be, That the ignorable part of

pension is irrelevant énd‘non est for the purposes of

'pension relief or advance increment for re~employed

pensioners, has been so held by two Larger Benches of

this Tribunal in their judgment dated 26.7.1989 in

TAK 732/87 etc, for pension relief and in judgment dated

13.3.90 in O.A 3/89 etc. for advance increments. Fortified

in ratio by these two judgments of the Larger Benchwand
B £
in letter by the Ministry of Pinance's 0.M of 5th April

1989, we have no hesitation in reiterating our earlier

finding that re-empldyed military pensioners whose full

or part of the rension was to be ignored before 1.1.86
will cqﬁtinﬁe to have the whole or éart of their revised
mil;tary pension igﬁored for the purpo§es of réfixation
of their re-employmeht pay in the revised scales after
1.1.1986. We, hovever, find nothing wrong in the 0.M

of 11th September, 1987 which seems to have been

Y2

6 ~In the conspectus of-facts and circumstances we

allow this application to the extent of setting aside

the impugned order dated 24,8.1989 and all action taken

thereunder to re-fix the pay: of thé applicant with effect
- C\_ R

from 1.1,86 and diréct the respondents to refix his pay
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in‘ the revi.sed pay scale in accordance with the 0.M of
9th December, 1986 (Annexure A4) -withoutvdeducting any
part of the revised ignorab”le pension of Rs.375/; from‘
the revised pay. The amount, if any, recovérea due to
wrong r_e-‘fixation of his 'pay in consideration of revised
pension should be fefunded to the applicant within a

period of three months from the d ate of communication

of this order. There will be no order as to costs,

V 2 ‘ ' I \
w(éww %((((ZD ‘ P}Z L)_‘"‘cta
(A.V HARIDASAN) (S.P MUKERJI) ’
JUDICIAL MEMBER | VICE CHAIRMAN



