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A short but important question effectively

presented by the learned counsel for the petitioner,

Shri Rajendran.Nair, is whether the termination of

service of a provisional Extra Departmental Sub-Post Master,

hereinafter referred to as EDSPM, who was posted as
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a substitute on a leave vacancy but allowed to continue -
for more than three years,lattraéts the provisions of

Chapter V=-A of the Industrial Disputes Act, 19472

2 The petitioner was posted as EDSPM at Thurévoqr

South Post Office by Annexure=I order on ‘a. leave vacancy
fom LR.30 t 292,80

for 29 days with the stipulation that he will be discharged
&

at any time without assigning any reason, But he was

allowed to continue till 6,6, 1983, when he was relieved
thi Mo Ouvseer &

by Shr1 P.A. Gopalakrishnan Naxr under Rule 267 of the -

Posts and Telegraphs Financial Handbook Vol.I, The

Annexure=II is the relieving certificate.

3. | ‘The pstitioner applied for the post when the

first respondent has taken steps for selecting a regular

EQSPM.’ ‘But his application was not considered., Hence

he filed OP 5031/83 before the High Court and obtained
interim -

~ the following/order on 20,6,1983,

"Notice returnable in a week. Before a fresh
appointment is made the respondents will take
into consideration the petitioner's claim for

~ appointment under Section 25-H of the Industrial
Disputses Act",

4, "+, The respondents did not obey this order and
it is elear From-Ahnexure-IV judgment, uhich'uas passed
whiie‘diSQosing of the above OP 5031/83 by this Tribunal
when the sa@é was reéeived on transfer after réngmbering ii:ﬁ>/
as TA k-585/87. The relsvant portion of the said judgment

reads as follows:
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"The petitioner states that he was not
interviewed though he applied for the
post ofEDBPM, UWe direct the respondents
- to interview him also and consider his
application in the light of the performance
at the interview and other particulars
furnished in his application and strictly
in conformity with the instructions outlined
in Ext,P=1 within two months from the date
 of receipt of this order. If the petitioner
'is still aggrieved, it is open to him to
.move this Tribunal for appropriate
relief." | '

Se ‘Though the petitioner was also interviewed
aé,difécted by the Tribunal, he uas not selected. One
Shri Santhésh Kémar was selected and he was appointed

as EDSPM and postéd iﬁ the Qacéncy"uith effect from
6.42;1988.' Aggrieved by the actioﬁ of the respondents,
“the pefitionéflapproéched this Tribunal for the second
time with thegprayer that he is entitled to the brotection

of Chapter V-A of the Industrial Disputes Act.

o ' The.learded-cpunsel fbr the petitiober submitted
that it is now well settled that in:the light of £he_
decisions of the Supfame Court and High Courts that‘P &T

is an'industry, So, the provisions of the Industrial
DiSpuﬁes Act are applicable in thistése and the tefmination
_of the service ofithe peﬁitioner is bad, illegal and
violative of the provision of Section 25.F of the Act,

The petitioner is also entitlad to the benefits of Section

25=-H of the Act,
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Te The respondents are not éeriously disputing the fact
that P & T is an industry, In the light of.the latest
pronouncgments‘on}he‘anject by fh; High Courts and Tribunals
theneis»na scope for any doubt for the proposition that the
ParT is.én'industry, This question has been well settled by
the decisions in Kunjan Bhaskafan‘& others V. Sub Divisional

Officer, Telegraphs, Changanessery and others (1983 LAB.I.C .135),

Director of Postal Services V. K.R.B. Kaimal (1984KLT 151),

P.K. Vasu V, the Séc;etary, Ministry of Communications in

0.A., 173/87 of Ernakulam Bench and M.A. Bukhari V, Union of

India and others, ATR'1989 (1) CAT 162, Accordingly we hold

that the department ‘in which the petitioner is working is an

industry coming under the definition of Section 2(j) of the

Industrial Disputes Act, 1947,

N Y

R A seriodsly contested question which was argued in

this case is whether Chapter V-A of the Industfiallﬂisputes

'Act, 1947 applies to P & T, The learned counsel for the

 respondents, Shri P. Santhalingam contended that P & T has

rules and executive orders governing the selection, appointment
and other service matter of EDSPM and hence the provision of the
Industrial Disputes Act are not applicable, We are not inclined

to accept this contention., The Supreme Court has considered ths

very nature of the Postal Serviece in its larger concept

-~

“andheld that the Postal Service is really a branch of

public servics providiné service to the citizens subject

to the provisions of the Post Office Act and Rules made
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thereunder, This is_made clear froh the following
decisions such as Union of India V. Amar Singh, AIR 1960
sC 233, Commissioner of Income Tax, Delhi V., M/s. P.M.
Rathqd and Co,, AIR 1959 5C 1394 and Tria,and.Co. Ltd.

V. Post Office, (1és7)2’aézsz.~ sd, it is also well
settled that the P & T is a'pubiic oriented ssrvice
vestabiishméht which is constituted for sarving.the public
and the persons’serﬁing in it are gdverned by its Rules,
either statutory or Executive Regulations and Executive

orders,

9. Butvﬁelare in this case only concerned uwith thess

, execgtive ordais and rulses presumbly issued under the-
Article 162 of thé Cﬁnétitution of India regulating-the
selection, éppointment, posting, promotion, etc, of

EDSPM, They ére,accordingfto the learped counsel for
the_respondgnts neithar statutory rules ﬁor are they
F:aﬁeq-undér theiﬁrdvisions of Artiple§ 309 of the .
Constitutianof India. The powéf to frame rulss

prescribing the servica matters .of the respective employees
cohiné under thé Union and the States are left to the
respecti?e.Legisiaturespnder entry 7b §f the List I and

41 of the List IT of the 7th Schedulé to the Constitution
of India, Considering_these.pouers, the Suprehe Court

has held inrRémesh Prasad Singh V, State of Bihar and others,
AIR 1§78 5C 327, that so long as the_Rules under Article

3Ué are notlframed,’qualifications, method of selection

to a post méy be laid down in the self same executive

ordars by the Government under the delegated pouers,
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" The Supreme Court held in Lalit Mohan Deb & others V, Union
of India,AIR 1;éS:Sé'868, that even after the framing
of Rules under Article 309 in respect of particular
service matter, the Governmgnt and fhe delfgated agenciss
ﬁay pass executive orders for filling up of the lacuna
in reshegt of certain specific matters when such rules
are silent. | Ugiy draw back for thése executive orders
is ‘éhat uhilé implemeniing them if‘the :ights of any thierd
party islaffected the‘:ules of nafuralfjustice‘uill have
to b; qbéarvad as pointed out by tﬁe Supreme Court in
R.R. Verma and'0£hers V. Union of India and otherg, AIR

: thisw- the v~ .
1980 SC 1461, Infview 6f / matter the Railuay Establishment
Code, Cirqulars,'iettérs etc. issued by'fhe Railway Board
have in general been held to be rules having statutory
force aé'per,tha decision of ﬁhsACalcQtta:High Cagrt in

Union of India V. Santhi Kumar, AIR 1967 Cal, 126. The

Supreme Court also held in the famous case Kumar V, Union

of India AIR 1982 SC 1062 that in case of conflict between

these tuwo rules the statutory rules alone shall pravail,

10, From theabove principles laid down by the
Supreme Eourt, we are inclined to come to the conclusion

that there is only very subtle distinction between a Rule

or instructions issued under the executive power of the

state under the Artiéles 162 and the rules framed in
sxercige of’pouerg under Articles 309 :§£ thé statuotory
provisio;s. ‘The Supreﬁa Court héld in Prem Prakash V,
Union of India. (1985) 2'SLR 757 that the executive

instructions issued under Article 162 should be read
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with rules and cannot be ignored., But Section 25=1 of the

Industriai Disputes Act, specifically states that the provisioné
of Chapter V‘A,°F the said Aﬁt have prégédence ova£ these rules
and_executive ofders.evan_if'they»aée statutory, It has been

held by the Allahabad'High: Coﬁrt in Nandan Lal VY, Union of India
and another, 1978{2) SLR 840 that the retrenchment pfovisions in
Section 25«F override?lcontrary provisions in the Railuay
Establishment Cﬁde. The Gujarét Higthourt'alsp has taken the
same vieu of Section 25-3 @F the Industrial Disputes Act, the
industrial disputes betweén the society ana its servants will be .
gerrﬁed by the Industriai Disputes Act (in Gujarat State Coopera-
tive Land ﬁortgége éank Ltd. V., Labour Court, Rajkot, 1968 LLJ 670).
Very recently thq Division Bénch “of the Central Administrative |
Tfibunai,:Allahabad~8§nch has taken the vieu in SK. Sisodia V,

Union of India and others (1988)7 ATC 852,

"According to Section 25-3] of the industrial
Disputes Act, provisions in Chapter V-A uhich

| includes Section 25-F, have overriding effect"
The Court further held

"Rule 149 of the Indian Railuay Establishment i..:
Manual Vol,I and Section 25«F have to be read
harmoniously uwhich means that services of a
railuay servant who is not douered by the Industrial
Bisputes Act may be terminated in éccordance‘uith

' the service rules govérning him, but those railway

e servants, -as’ are governed by the Act would be entitled
to the benefits available under this Act."

In the light of the decisions we have to hold that the rules issued
by executive orders or instructions governing EDSPM may“have'td

yield way to the provisions of chapter V-A of the I.D. Act and”

.'.t.8



in the instant case, we are not prepared to accept the

argumenté of the learned counsel for the respdndents.

M. - The heaxt contehtiqn very strenuously urged before
us by the learned counsel for the respondents is that the

‘petitioner being bnly a substitute EDSPM is not a regular

workman of P & T eligibie to the pfoégctioﬁ of Chapter V=-A
of the Act even if‘if is accepfed that Chapter V-A appliés
to PAT. e are afraid that this is also not welfounded
argument in ordé:‘to,be accepted-fOr‘ rejecting the claims
bf thé pétitionar in this case. The industrial_jurispfudsnce
i has deQeloped coﬁéiderabiy and eXpanding éay.by day.
Consaquentiy,’the Courts are.enxious.to widen the scope of
‘the térm 'Qorkman} ui£h a view to confer more and more
benefits to the uﬁrking.CIass_in_this country in the
interest of juéfice so tﬁat the unéqual positiod.uhich
prevailed fpr'Loqg between the employer and emﬁloyee can be
rgduoea considéfably;éndAfhe;eby to‘bug?; deep in the fathoms
the 'hire andxfire; principle; The Courts.afe thus paving
the way for effebtive nggotiations and settlements of
industrial disputes at the industrial level itself, splely
by éollectiveAbargaihing procass'uithout the intervention
of any third aééncy 1ike(the Industrial Tribunal or Courts
just as in th; cése qf industrially,advancea countrias
like.Englaﬁa,.USA, France, Japan etc.‘
12, . . The Supreme Court originally followed the 'Drgéni-.
~sational' test of Lord Denning, in (1952) ITLR 101 per
Denniﬁg.J in Jorden and.ﬂarrison Ltd. V.Mac ‘Donald and Evans

and the 'traditional test' of Control and supervision of Mac
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Cardue,J in Pefforming Right Society, (1924) I KB 762, and
a 7
gave guidance to lower authorities by lying down certain
. I
criteria for deciding the general relationship betueen
the employer and employees in a given casef. But it has
now come to the stage of 'lifting the veil! and seeing the

actual position before taking a final decision with regard

to the relations between the employer and employees scanning

the faects and circumstances of each case,

13, ‘Accordingly, almost all categories of employees
are now Srought within the umbrella.of the generic term
'uorkman'. Thhs seasocnal and casual employee is a worker,
an ad hoc employee is a worker (in L Robert D' Souza V,
Executive Engineer, Southern Railway and another, (1982) 1
SCC.Sds), aprngisional employee is a worker(in Surendra
Kumar»Uetma etc. Q. Tﬁe Cehtral Government: Industrial
Tribupal-Cum-Labour Court,‘Neu Delhi and another, AIR 1981
SC 422), a probationer is a worker (in Management of Ka£nataka
State Road Transport Corp;ration, Bangalore V, N; Boraiah
and another, AIR 1983‘S¢ 1320), a temporary employee is a
: uorke:(in Prabhakaran V, General~Manager K.S.R.T.C., 1981
KLT 164), a bad%} worker is a worker (in - Sarabhai
Chémicdlsi Vs ‘Subhash:N, ~Pandya. ' -, (1984) 1 SCLR 693) and
even an employee employed by the employer indiract;y

_ cﬁ{ also‘ .
thrgugh a contrac&/iséa worker (in Workmen of the Food

Corporation of India V, Food Corporation of India, (1985) 2

SCC 136). Very recently, it has been held by the Calcutta

SRR
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Bencﬁl of this Tribunal that an ED agent is a worker

(in Asoke Kumar Sinha V., Union of India and others, 1989
LAB I.C.‘670).: That Bench in Birendra Chandra Behera

V. Union of India.and'ofher;, (1978) 7 ATC 796, rejected
"the contention of the learned counéel for the Government
that an ED agent is ﬁnly a temporary servant and hence
Article 311 (2) of the Constitution of India 'will not be
a££racted, follbuing the well~knoun Purpshotham Lal Dhingra
‘case, AIR 1958 SC 828, The Tribunal has virtually taken‘
the vieuw that when an ED agent is given the full benefits
of an‘employeé of:a civil servant working undef P&T
department why shouldzgz déprived of the statutory or

const;tutidnal protection ?

14, . UWe are ﬂ??m fully aware of the modern changing
situations and the developments in the industrial juris-
prudence and also the expanding trend, In the light of
the 1atest,decisions, there is nothing wrong in taking the
view that a substitute who was allowed to work in the Post
Office contindously as stated in Ground 'A‘ of the Original
. » ‘ q/ .

Applicationﬂfor moréFhan three years as an employee having

all benefits available for a full member is a workman coming

within the purvieu of the Act,

15. Moreover, in the instant case the respondents
have treated the petitioner throughout as a full member
getting all benefits, privileges and rights available

to a full member in the service, Annepure-II shous
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that the petitioner had been relieved by the réspondents
FromAduty aftef'Follouing the procedure of Rule 267 of the
Post and Taleéraph.Financial Handbook Vol.I as if he is a
regular emplbyee of theP&T_departmeﬁt anﬁ'hence it is out

of place for the respondents nou to raise this téchnical

‘contention and state that the petitiomer is not a regular !

'mofkmah' and being a substitute not eligibls for any of the
benefits of such an employée of P&T department, Hence,
having reggrd'ta thevfacts_and circuﬁstances of the case ué
are rejécting the gontentioh of the learned counsel for the
respondents and ué hold that the petitioner is an employeé

having the benafits andArightsvof a full member in the servics

of P&T,

'this“V/

16, In/view of the matters it is unnecessary for us

to go‘into théAfurther QUQStion raised by the lsarned counsel

for the petitioner whether he is entitled to tte benefits of
Section 25-H of the Industrial Disputes Act and we ére not

dealing with the same in this judgment,

17. Before leaving this case we may have to say something

_ about the conduct of the respondents in this case, The High

Court while admitting thé petition, having regard to the

“averments in it passed an interim order directing the

respondents to consider the claim of the.pétitioner under
Section 25-H of the Industrial Disputes Act, 1947, But it

was not duly complied with in the spirit in which it has

R 4
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~sven after this directions indirectly attempting to overreach

been issued by the High Court after hearing the learnead

- counsel’ for the respondents;' In fact the respondents were

thev ordervand this fact was brought tb the notice of this
Tribunal at the time of the final disposal of the case on
the prior 5ccasjon. Hence, the Tribuna; disposed of this
case afﬁer adVerting to the éame‘in the following manner
'the High Court oﬁly’dirgcted the réspondents to take into
CQnsideration the petitioner's claim also before fresh

appointment was made which means that the respondents are

bound to consider all the applications secured for filling up
the posts of EDSPM including the application of the petitioner!'.

Even _thereafter, the:respondents were not diligent enough to

consider the case of the petitioner in the manner indicated

. : now
in the judgment and closed the matter.  The stand/taken by

the respondents in the counter affdavit is that ' the applicant

cannot be considered as a retrenched employee as he was working

only in leave vacancieé of intermittent short durations
between 01,02,1980 and 06.06,.1983 as a substitute', Houever,
wef are not very happy about_the approach of the respondents

towards the orders and directions issued by the High Court

~and Tribunal in this case,

18, In the above facts and ¢ircumstances of the cése
. ’ ’
peXNtsdon, the petitioner is entitled to the reliefs prayed

for in the petition. We, therefore, hereby quash the

termination of the service of the;petitioner effected on
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06,06,1983 and set aside the Annexure-I1I relieving

»cartifiéate.  The respondents are directed to reinstate

the petitioner within a peribd of one month from the date

_ ’ wages
of this judgment and pay all backéand other service .benefits

within a period of three months from today.

on I ooyt v kgl

19, = Accordingly, the«Uriginal_Petition'is allowed. The

parties are left to bear their ouwn costs in this procesding,

(N. DHARMADAN) _ (S.P. MUKERJI)
Judicial Member B ..~ Vice Chairman

28th_$eptember 1989.
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