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CENTRAL ADMINISTRATIVE TRIBUNAL, ERNAKULAM BENCH

0.A.416 and 417 of 1992

Friday, this the 19th day of November, 1993,

SHRI N ODHARMADAN, JUDICIAL MEMBER
AND

'SHRI § KASIPANDIAN, AOMINISTRATIVE MEMBER

‘0.A=416/92

1. KV Jose, S/o Varghase KP,
Aged 32 years, Group'D"®
Telephone Exchanga,
Kolencherry, residing at
Kudilil House, Kunnachel.

2. G Gopinathan,
S/o Gopala Jamakan,
Aged 32 ysars, Group'D'
Telephone Exchange, )
Thodupuzha, residing at
Vadakkemundackal, _ ,
Mumdamudy P.O, ‘ - Applicants

8} Advocate Shri Raju K Matheuws

Vs,

1. Unionof India, reprasented by
its Sacretary, Ministry of
Communications, New Delhi.

2, 'The General Manager, Talephones,
Ernakulam,
3. T Balaghandran, Linaman,

SOOT, Idukki,

4, PK Gopalakrishnan Nair,
Lineman, AK(Group) Munnar. '« Respondents

By Advocate Shri TPM Ibrahimkhan, ACGSC(For R.142)

By Advacatd M/s A Balasubramsnian & H Subhalakshmi

0.A.417/92

MM Mathai, 5/o Chacko Mathai,

Aged 32 years, Group'D’

Telephone Exchange, Thodupuzha,

residing at Manadapathil Housse,

Kadavoor PO 686 671. - Applicant

By Advocate Shri Raju K Matheus
' VB. .
1. .Union of India represented by its

Secretary, Ministry of Communications,
New Delhi, ' - Respondents
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2.  The General Manager,
Telephones, Ernakulam.

3. TP Balachandran,
Lineman, SOO0T, Idukki.

4, PK Gopalakrishnan Nair,
Lineman, ABGroup) Munnar. .= Respondents

By Advocate Shri George CP Tharakan, SCGSC( for R-142)

By Advocate M/s A Balasubramanian & H Subhalakshmi(for R-344)

AY

0_R_D_ER

N_DHARMADAN, JUDICIAL MEMBER

-Both these applications are heard together in view of
.D
the fact that issue arising in these cases are same and that

the learned counsel appearing for the parties have agreed

that the casss can be disposed of by a common judgement.

2, The applicanta in both the casaes are working as
Groupr‘ employees in the Telegraph Department and fhey wvers
orié@nally appointed Qith effect from 20.1.1986 in Thodupuzha
Taiegraph Engineering Diviéion. They are claiming seniority
over respondents 3&4, uho uerelsimilarly appoiﬁted as Group'D'
employeas uitﬁ effect from 19.4.1986 in the-Ernakulam‘Enginaa-
ring Division. uhen a notification Annexure-3 in DA-416/92
was issued on 14.8.1990 in connection with the recruitment of
Lineman, the applicant.in 0A-416/92 vere not called for the
‘test on 14;10.1990. But the applicant in OA-417/92 was
callaed for the test and he was selected. Howaver, he uas
denied seniority above raespondents 344 takiﬁg into account

‘the original date of appointment as Group‘'D' employse.
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Aggrieved by the dan;al.or seniority, the appliéants have

filed these two cases for setting asids the l;st of Lineman |

prepared after the selsction and for a direction to raspondenfa

to fix their sesniority taking into consideration their originél

appointment. The applicants rely on Rule 32(E) of the P&T |
W.IV &

Manual/uhich reads as follous:

"Subject to any special rules prescribed for any parti-
cular service, the seniority of an official in the cadre
to which he belongs should be fixed according to the
date of his permanent appointment to that cadre."

3.  According to the applicants, if seniority of the
applicants was fixed on the basis of ofiginal date of appoint-
ment in terms of Rule 32(E) namely, the date of parmanent
appointmeﬁt, the §p911cant3'in 0A-416/92 would have also
been called for the teét and appointed as Lineman above
respdndents 344, The respondents, after amalgamation of
Thodupuzha and Ernakulam Telegraph Engineering Division,
iasued
with effect from 1.4.1987,/a combined gradation list of
temporary Group'D' employees as on 31.3.1987y.1n
which the applicants were ranked below raspondents 3&4.
Aécording to the applicanfs, since the said seniority 1list

was not circulated in the Thodupuzha Oivision, they became

'9uare of their lower rank and position in the seniority list

only uhen the reply statement was filed producing the seniority

list, Hence thay have challenged the said seniority list in

- both the 0.As by Piling amendment applications. The amendments

were allowsed after hearing learned counsel on both sides.
Hence in both these @ases, the applicants are challenging

the panel prepared for appointment of Lineman after selsction



—4- o ?
held on 14.10.1990 and issue of the combinsd seniority list of

Temporary Group'D’ as on 31.3.1987,

4, In ansuer to the challenge of seniority list, the res-
pondents.have stated that the O.As are belated. According to;'
them, since the sehiority'liat was already circuléted'id all
the Divisions after its decigion in 1987 and that the appli-

cants have not filed any objection, the original application

: is belated and liable to bs rejected on that ground.

5. This‘contention is denied by the applicants and it is
only after hearing the learned counsel on both sides that we
have allowed tha amandment‘incﬁrporating‘the grounds attacking
the seniority 1ist.‘ The further contention of the respondents;
that all the persons who are afreéted by allouing the conten-
tions or‘the applicants aré not made partiss and hence the 0.A,

is to be dismissed is alsoc denied by the applicants.

no
6.  There is/hubstance in this plea of the respondents.

The applicants do not want to disturb the seniority of all

vtha persons included in the seniority list. According to

them, when a declaration-of law pertaining to the date of
fixation of seniority in the light of Rule 32(E) of the P&T
Manual, Vol.IV is made » it can be implemented by giving

notice to all the affected parties. Nofice need only be

- given when it is found that the implementation of the

adverssly &4

vdirection applying lau that would/affects parties who wers
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given seniority and the benefit of inclusion in the list.
It has been laid doun by the Supreme Court iﬁ a catena of
decisions that uwhen the Court or Tribunal only makes a
declaration of the law for the fixation of seniority, it is %
not nsecessary to Pring all the affected parties in thé partyi
array. Only uwhen such lauw is spplied for actual fixation of

A

the seniority and the same affects others adversely, that
issue of &
the requirement of/notice to the .pffected parties and hearing

and the application of the principles of natural justice arise

for consideration.

7.  In the light of this settled position, we are not
inclined to accept the preiiminary objection raised by the
learned counsel for respdndenta. As indicated above, uwe are
not inclined to rcjest the application accepting the plea of
bar of limitation.
8. Now coming to the merits of the case, we have to

which
exaine the receuitment rules / 8re produced as Annexure-2 in
both cases. Column 5 of the ruls specifically mentions that
the 5% of the post, is to be filled up by dirsct recruitmeht
and 95% is to be filled by transfer from among Group'D'
grployess who have put in a minimum regular servics of three
years in an Enginesring Division/Telecom Distriect and uwho
qualify thé Entrance and Aptitude Test as prescribed for
Qirect recruitment. Column 7_prascribes the sducational

and other qualifiecations for direct recruitment. This is
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not relsvant for we are concerned with direct recruitment in

this éasé.' ARccording fo the appdicants, they are fully quali;
fied for promotion as Lineman within 95% quota having complatgd
three ysars of regular ssrvice from 20.1.1986. Applicants in.

OR-416/92 hava not baen called for thé test held on 14.10.1990.
According to them, if the régpondents had prepared a seniority
list as stStad; . in thisvcase. in terms of Rule 32(E) taking
~into consideration the data of thsir permanent appointment;

the applicants would have been galled for tha test and

included in the list prepared Por appointment as Lineman.

6. The respondents have stated thét the date of permanen§
appointment, i.e. their confirmation in service is to be deter-
mined for granting promotion and alerting them for tﬁe depart-
mental tests, Ali the applicants were confirmad on 1.4.1988;

but the respondents 3&4 ware givaﬁ confirmation on 25.4.1986
considering‘the fact that they worked in Ernakulam Telegraph
Enginaariqg Division. They further submiited that on 1.4.1987,
these two divisions were amalgamated and a consolidated $anior1ty
list of officers in both the divisions after merger of tuwo |

Unions with effect from 31.3.1987 was issued.

7. Ue are unable to understand why the respondents have
decided to make the appointment to Group'D* after promotion

with reférgnca to vacanciss as pointed out in their reply.

They submitted that respondents 344 were considered for 1982
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vacancies whereas the apblicant was considersd only for the |
1984 vacancies. Admittedly the date of appointment of the
respondents 334 is subsequent to thes date of appointment of T
the applicant., It is well settled that the seniority of
officials in a particular cadre or posts is to be determined
on the basis of the date of fPirst appointment in that cadré
or post. The respond;nts have not produced any exsecutive
order or rule giving them the freedom to maks the appointmentg
as Group'D’' employees uith'reférence to vacancias and fix
their seniorityvfollouiog that principlas as stated by.them
in the reply. The normal principle of fixation of seniority
as indicated above,is the date of original appointment in the
cadre or post unless the department is governad by separate
rules for fixation of seniority. In the instant case, Rule
32(E) of the P&T Manual applies and seniority ought to hava
been fixed with raeference to the provisions in that rule.
Since the :espondents have not consideré& the relevant
rule ror_fixation of the seﬁiority in the instant case, ws
are satisriad‘that the applicants have made oﬁt a cass
particularly in the light of the provisions of Rule 32(E)

of ths Manual.

8. Having regard to the facts and circumstances of the
case, we are satisfied that the fixation of seniority of
the applicants vis-a-vis respondents 3%4 cannot be upheld.

A fresh consideration of tha applicants seniority vig-a-vis

~respondents 344 with reference to relsvant rules is to be
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made on the basis of the date of their orig}hél appointment as

indicated above.

9. Accordingly, we direct thae second respondent to reconsiéer

the seniofity of the applicants vis-a-vis respondents 334 in
the light of the provision of Rule 32(E) bearing in mind the
above observations after iss?ing notice to all ths affected
parties and include the applicants invthe appropriate pdace
~in the existing combined seniority list of thq temporary
Group'D' employees on 3.1.1983 in both thess cases, in case

it is found after consideration that they areﬁsédgédithé.benefit

as indicated abowgy.
such inclusion/ This shall be dons within a period of six

months from the date of receipt of a copy of this order. It

goes uithout saying that tha applicants are entitled consequen-

tial benefits in case their seniority is aeltered and fixed

above respondents 3%4. Ue make it clear that applicants in

0A-417/92 is also entitled tht benefit of promoction above
raspondents 3%4 in case it is found by the fPirst respondent‘
after complying the direction that he is eligibls to be

included in the seniority list of Group‘'D’ above respondents 334, |
following the above observations. -

10. Both the cases are allowad to ths extent as indicated

above. No costs.

(S KAS IPANDIAN) (N OHARMADAN)
ADNINISTRATIVE MEMBER JUODICIAL MEMBER
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