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1. KV Jose, S/o Varghese KP,
Aged 32 years, Group'D’
Telephone Exchange,
Kolencherry, residing- at
Kudilil House, Kunnachel.

2. G Gopinathan,
v S/o Gopala Jamakan,
Aged 32 ysars, Group‘'D’
Telephone Exchange, '
Thodupuzha, residing at
Vadakkemundackal, ‘ _
Mumdamudy P.O. ’ © = Applicants

3

Us,

1. Unionof India, representsd by
its Secretary, Ministry of
Communications, New Delhi.

‘2, ~The General Manager, Telephones,
' Ernakulam.
3, ™ Balaehandran, Linaman,

500T, Idukki.

4. PK Gogalakr1shnan Nair, .
Lineman, AK(Grnup) Munnar. . Raspondents

By Advocate Shri TPM xb;gnxmknan, ACGSC (For R.142)

By Advecatd M/s A Balasuﬁrahani&n-& H ‘Subhalakshmi

0.4.417/92

MM Mathai, 3/0 Chacko Mathai,
‘Aged 32 years, Group'D’ |

Telephone &xchange, Thodupuzha,
residing at Manadapathil Houss,
Kadavoor PO 686 671, - Applicant

By Advocate Shri Raju K Matheus
Vs,
1. Union of India represented by its

Secretary, Ministry or Communicatiorns, ~
New Delhi. - Raspondents
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2. The General Manager,
Telephones, Ernakulam.

3, TP Balachandran,
Lineman, SDOT, Idukki.

4, PK Gopalakrishnan Nair,
Lineman, ABGroup) Munnar. = Respondents

By Advocate Shri George CP Tharakan, SCGSC( for R-142)

‘By Advocate M/s A’Bélaaubramaniaa & H Subhalakshmi(for R-344)

o_R_D_ER

'N_DHARMADAN, JUDICIAL MEMBER
-Both these applications are heard together in view of
the fact thé&t issuse arising in these cases are same and that

the learned counsel appearing for the pérties have agreed

that the cases can be disposed of by a common judgement.

2. The applicants in both the casss are working as
Group'D’ employées.in the Té;egraph Department and they uere
orig%nally appuintéd with effect from'20.1.19§6 in Thodupuzha
Téiegraph Enginesring Divigzbh. They are claiming seniority
ovaer respondents 344, uwho were similarly appoiﬁted as Group'D’
employees with effect from 19.4.1986 in the Ernakulsm Enginee-
ring Division. Uhen a notif;cation Annexure-3 in 0A-416/92
was issued on 14.8.1990 in connection with the recruitment of
Linemaq, the applicant in GA—416/92 Qere not called far the
;+test on 14.10.1990. But the applicant in O0A-417/92 uas
called for the test and he was selected. However, he was
dgnied seniority above respondents 344 taking into account

the original date of appointment as Group'D’ employse.
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Aggrieved by the denisl of seniority, the applicants have
filed these tuo cases for setting asids- the list of Lineman
prepared after the selsction and for a direction to respondents
to Pix their seniority taking into consideration their original
appointment. The applicants rely on Rule 32(E) of the P&T
W.Iv 4

Manual/uhich reads as follows:

"Subject to any special rules prescribed for any parti-
cular service, the seniority of an official in the cadre
to uhich he belongs should be fixed according to the
date of his permanent appointment to that cadre." . .-

3. Aecording to the applicants, if seniority of thse
applicants was fixed on the basis of original date of appoint-
ment in terms of Rule 32(?)_namely, the date of parmanent
appointment, the applicants in 06—416/92~uould have also
been called for the test_anﬂ appointed as Lineman ebova
respdndents 324. The rgspandents. after a@algamatiea of
Thodupu zha and Ernakulam Telegraph Enginaering Division,
issued
with effect from 1.4.1987,/2 combined gradation list of
temporary Group'D' employees as on 31.3.1987.¢¢iﬁ,l;w,:’ e
which the applicants uwere ranked beloé respondents 3%4.
According to the applicants, singe the said seniority 1list
ués not circulated in the Thodupuzha Division, they became
aware of their lower rank and position in the seniority list
only uwhen the reply statement Uas‘file& producing tha.sqniority
list. Hence thay have challenged the said seniority list in
both the O.As b* filing amendment applications. The amendments
vere alluged after hearing learnad counsel on both sides.
Hence in both these 6ases, the applicants are challsnging

the panel prepared for appointment of Lineman after selection
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held on 14,10.1990 and issue of the combined seniority list of

Temporary'Group?D' as on 31.3.1987.

4, In angswer to the challengs of seniority list, the res-
pondents have stated'that'the'O.Asrara~belated. Acecording to
them, since the seniority list was already circulated in all
the Divisions after its decision in-1987 and that the appli-
cants have not riled any'abjeetion, the ofiginal application \
is belated and liable to bs rejacﬁed on that ground.

5. This caontention is denied by the applicants and it is
only after hearing the learned counsel on both sides that we
have allowed £he amendmantvincorporating the grounds attaekiﬁg
the seniority list. The further eontantioﬁ'of the respondents,
that all the persons who are arreqteduby allowing the conten-
tions of the applicants aré-not‘made parties and hence the 0.A,
is to be dismissed is alsoc denied by thé appliaaﬁts.”

, 1)
6. There is /substance in this plea of the respondents.

The aﬁplicants do not uént to disturb the seniority of all
the persons included in the seniority list. According to
them, when a declaration .of law pertaining to the date of
pixation of seniority in the light of Rule 32(E) of the P&T
Manual, Vol.IV is made , it can be implemented by giving
notice to all the affected parties. Notice need only be
given when it is found that the impiementation of the

: v adverssly & v
direction applying law that would/affects parties who were
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given seniority and the benefit of inclusion in the list.

It has bsen laid doun by the Supreme Court in a catena of

decisions that when the Court or Tribunal 6n1y makes a

declaration of the law for the fixation of seniority, it is

not necsssary to bring all the affected parties in thé party

array. Only when such lav is applied for actual fixation of

the seniority and the same affects others advarsely, that
issue of & »

the requirement of/notice to the.pPfectsd parties and hearing

and the application of the principles of natural justice arise

for consideration.

7. In the light of this settled position, we are not
inclined to accept the preliminary objection raised by the
learned counssel for respondents. Ag indicated above, we are
not iﬁclihed to'réject the application accepting the plea of
Bar of limitation,
8. Now eoming:to the merits of the cass, we have to

which _
exaing the recouitment rulec /. 8re produced as Annexure~2 in
both casas. ﬁulumn 5 of the rdlaﬂspéeifically mentions that
the 5% of the post, is to bs filled up by diresct reeruitmeht
and 95% is to be filled by transfer rrﬁm among Group'D’
employeas who have put in a minimum regular servicé of three
years in an Enginearing inision/Telacum Distriet and who
qualify the gntranee and Aptitude Test as prescribed for
direct recruitment. Column 7 preseribes the aducational

and other qualifications for direct recruitment.  This is

‘.06000
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not relevant for ws are concerned with direct recruitment in
this éase. According io the appdicants, they are fully quali-
fied for promotion as Lineman within 95% qdota having completed
thres years of regular ssrvice from 20,1;1986. Applicanﬁs in
0A-416/92 have not been called for the teét held on 14;18.1990.
According io them, if the respondents had prepared a seniority
list as.:stétédg " in this case, in terms of Rulavaz(E)'taking
info consideration the date of thsir permanént appointmént,

the applicants would have besn called for the test and

included in the list prepared Por appointment as Lineman.

6. The respondents have stated that the date of pérmanant‘
appointmanf. i.8. their confirmation in service is to be deter-
minad for granting promotion and alerting them for tﬁe depart-
mental tests. All the applicants were .confirmad on 1.4.1988;
but the respondents 3%4 were given confirmation on 25.4.1986
considering the fact that they udrked in Ernakulam Telegraph
Engineering Division. They further submitted that on 1.4.1987,
these two divisions were amalgamated and a consolidated seniority
list of officers in both the divisions after marger of tuwo

Unions with effect from 31.3.1987 was issued.

7.: We are unable to understand why the respondents have
decided to make the appointment to Group'D' aftsr promotion
with refefanca to vacanciss as pointed out in their reply.

They submitted that respondents 344 wers considered for 1982
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vacancies whereas the aphlicant was considersd only for the
1984 vacancies. Admittediy the date of appointment of the
respondénts 3a4 is subsequent to ths date of appointmant’of
the applicant. It is well aattled'that the seniority of
officials ih a particular cadre or posts is to be determined
on the basis of the date of first appointment in that cadré
or post. The respondents have not produced any executive
order or rule giving them the freedom to maks the appointments
as Group'D' employees with referen;e to vacancies and fix
their seniority followidg that principls as stated by them
in tha‘;éply. The normal pringiple or-fixation,of seniority
as indicated above,is the date of originmal appointment in the
cadre or post unless the depaitment\is'governed by separate
rules for fixation of seniority. In the instant ease, Rulse
32(E) of the P&T Manual applies and seniority ought to have
been fixed with refereneé to the provisions in that rule.
Since the respondents haves not considered the relevant
rule for Pixation of the seniority in the instant case, we
are satisfied that the applicants have made out a case
particularly in the light of the provisions af Ruls 32(€)

of ths Manual.

8. Having regard to the facts and circumstances of the
case, we are satisfied that the fixation of seniority‘orv
the applicants vis-a-vis respondents 344 cannot be upheld.
A fresh eongideration of the applicants seniority vis-a-vis

respondents 3&4 with reference to relevant rules is to be

6.8000
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made on the basis of the date of their original appointment as

indicated above.

9. - Accordingly, we direct‘the second respondent to reconsider

the saniority of the applicants vis-a-vis respondents 334 in

the light of the proviéion of Rule 32(E) bearing in mind the

above observations after iésuing notice to all the affected

parties and include the applicants in the appropriate pdace

in the axi§ting combined seniority list of the temporary

Group'D' employees on 3.1.1983 in both these cases, in case

it is found after cansidaration that they are danied the benefit
ag indicated abowy.’

such xnclusionl This shall be done within a period of six

months Prom the date of receipt of a copy of this order. It

goes without saying that the applicants are entitled consequen-

tial benefits in casse their seniority is altered and fixed

above respondents 3&4.. We make it clear thet applieants in

0&417/92 is also entitled tht benefit of promotion above

raespondents 34 ip case it is found by tha first respondent

after complying the direétidn that he is eiigible to be

included in the seniority list: of Group'D' above respondents 344,
following the above. bbservatians. o

1}

10. Both the cases are allowed to the extent as indicated

above. No costs.

g hoa| | =
(s KASIPANDIAN) - (N DHARMADAN)

ADMINISTRATIVE MEMBER : JUDICIAL MEMBER
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