
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
ERNAKULAM 

O.A. No. 	415/90 	1990 
XXXXWX 

DATE OF DECISION 31.7,90 

C.A. Abraham 	 Applicant (s) 

M/s K.Ramakumar & 
V_R_RaTna.cban(3ran Nai r 	Advocate ~or the Appl*icant (s) 

Versus 

-Union  of Tndi a rei)_ h ~z 	Respondent (s) 
Secretary, Ministry of Food & 
Civil Supplies and 3 1  others. 

Mr. K. Prabhakaran 	R Ady cate for the Respondent (s) 
Mr. M.R.Rajendran Nair (for R-33 

CORAM: 	 Mr. Sebastian Paul (for R-4) 

The.Hon'bleMr.S.P.Mukerji, Vice Chairman 
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The Hon'ble Mr. A. v. Hari dasan, Judicial Member 

Whether. Reporters of local papers may be allowed to see the Judgement ? 
To be referred to the Reporter or not? 1-1 
Whether their Lordships wish to. see the fair copy of the Judgement '? ~0 
To be circulated to all Benches of the Tribunal ?~A 

JUDGEMENT 

(Shri S.P.Mukerji, Vice Chairman) 

In this application dated 29.5.90 filed under 

section 19 of the Administrative Tribunals .Act, the 

applicant who is working as Demonstrator in the office 

of - the Assistent Techn~- ' .al Advisor, Ernakulam, has 

challenged the impugned order,"of transfer at Annexure-C 

dated 23.5.90 by which he . has been transferred from 

Mobile Extension Unit at Ernakulam where he is working 

to Mobile Extension Unit at Trivandrum and respondent 3 

f rom Trivandrum Smt. Santha Kumari has been trans.L 

to Ernakulam. Respondent.4 has been transferred from the 
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Headquarters at Ernakulam to the Mobile Extension Unit 

at Ernakulam. itself in the place vacated by the applicant 

so that respondent 3 can be accommodated at''the Head-

quarters,of,fice at Ernakulam. The applicant has prayed 

that he should'be allowed to continue as Demonstrator/ 

Technical Assistant at Ernakulam' itself. The brief 
I 

facts of the case are as follows. 

i 2.. 	The,applicant is admitte'dly a physically handi- 

capped person with.40Y, disability for which he has been 

granted conveyance allowance of Rs 100 per month. 

These facts are proved by the Office Order dated 23.5.90 

at Annexure-B. The 'applicant was initially appointed 

as Field Investigatory at Trivandrum on 27.5.76 and later 

as Tec hnical Assistant there. Because of his domesti6 

.problems he represented for a posting at Ernakulam 

against the then existing vacancy. At that time 
t 

 

. -
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100~0 

respondent 3, Smt. Santha Kumari,was working as a 

Laboratory Assistant at [Trivandrurnj 

alp 

 

respenr1ent--3--f-rom—T-r-i-va-n 	 -Jhe applicant 

was posted-as ' Technical Assistant at Ernakulam and he 

has been working there since October, 1984. Respondent-3 

was promoted as Technical Assistant at Trivandrum itself 

in the vacancy caused by the transfer of the applicant.. 

The 3rd respondent at that '~im~ expre ~;sed her unwilling-

ness to ao to the Mobile Unit at Ernakulam because of 

 

I health and &,-her family circumstances. In July 1987 
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I 	 respondent 3 -represented (Ann6xure-RlA.) that since her 

husband was working at Ernakulam'and h' er children -.are 

with the husband and since she is an asthmatic patient 

she'may be transferred to Ernak - ulam. Considering that the 

applicant had already . spent more than 5 years at Ernakulam 

after his transfer in 1984 and keeping in view the repre-

sentation submitted by respondent 3 and, 	 the 

guidelines for keeping husband and wife together at the. 

same station, respondents 1 and 2 passed the'impugn ed order 

I 	 transferring the applicant from Ernakulam-to Trivandrum 

and respondent 3 f ro-m Trivandrum to' Ernakulam. The contentior 

of Ithe applicant is that the transfer order is malafide 

as respondents 1 and 2 wanted . 1-- o'favour the 3rd respondent. 

Since the impugned-order itself indicates tha -t respondent 3 

was transferred at her own request, it cannot be said to 

be in public interest- It is unfair that ,the request of 

repondent 3 is accommodated at the applicant's cost without 

giving him any opportunity to.,ventilate his grievance. 

He has also stated that by transferring him inspite of his' 

disability he has.been discriminated against. It was further ,  

revealed that respondent 4 who was impleaded later had putbin 

-much longer period of Service at Ernakulam than the applicant 
(respondent-'4) 

and yet she ./was not,transferred to Trivandrum, while the 

applicant was transferred. The applicant.has also al leged 

that the-haste with which the'impugned order , was passed 

keeping the Headquarters in. Delhi in touch on telephone !.,-.as 

a 
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revealed in the impugned order shows that undue 

favouritism has been shown to respondent 3. , . 

3. 	Respondent 1 and 2 ha ve stated that the post of 

Demonstrator/Technical Assistant held by the applicant 

is a transferable post and the applicant is liable to 

serve .- anywhere in the Southern Region. In 1984,'to 

help the applicant, he was posted at Ernakulam ev en though 

respondent,  3 on promotion would normally have been 

transferred from Trivandrum to Ernakulam at that time. 

The applicant had been transferred to Ernakulam not 

because of his physical disability but at his request 

on dom.es.tic reasons. Respondent 3'is a chronic asthmatic 

patient and suffering'-from heart ailments and had 

frequently been hospitalised in very serious conditio 
I 
 ns. 

They have denied that respondent 3-was transferred to 

Ernakulam on extraneous consideration. They have argued 

that the applic cant eve~ at Ernakulam is holding a.field 

post and his transter to Tr'ivandrum to a similar post 

should not make any differente to him. They have however 

clarified that the 	nes of 1982 for transfer 

referred-to by respondent 3 have been revised in 1990. 

4. 	Respondent 3 has stated that - respondent 4 has been 

working at E,rnakulam for the last 15 yea rs and she can be 

moved out of Ernakulam in case the applicant is not to be 

moved. She -has stated thaLle(respondent 3)and her husband 

are both . Scheduled Caste and her husband is working as - a 

Pay & Accounts Officer in Cochin. The applicant has alrea . dy 

12 
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been in Ernakulam for abo ~it six years and 19 ~"- ttavelling 

to Ernakulam from his house at Kottaya-n every day. 

In accordance with the guidelines dated 10th December, 
like hers 

1982 (Anneiture-R3B) a request transferZcan be accommodated 

by transfering a person who has completed six years or 

move. According to her, her transfer satisfies all the 

conditions of the guidelines. Her husband cannot be 

transferred to Trivandrum, hence, she has to be posted at 

Ernakulam, 

5. 	Respondent 4 who was impleaded later has stated 

that her husband got a posting at-Ernakulam under the 

directions of this Tribuna ll in OAK 469/88 ~nd therefore 

she also has to be here. She has stated that the 1982 I 

guidelines which provided that a . request transfer should 

be accommodated by transferring one with the longest ' period 

of stay have been ' superseded by the 1990 guide lines which 

do not have any such provision. 

We haveheard the learned counsel for all the 

parties and gone through the documents carefully. The 

guidelines dated 10th December 1982,at Annexure-R3B 

provided for accommodating a request transfer when there 

is no vacancy in follo&Ting terms: 

"A request for transfer may not be declined on 
the ground that there is no vacancy at the place 
sought, when a vacancy can be created without 
damaging public interest, by moving out a person 
who has already spent six years of-  more at that 
place. In doing so, the person who has stayed 
the longest should be the first to be moved. -' 

The above has been relied upon by the applicant indicating 

q~- 	that since he has not completed 6'years of service at 
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Ernakulam after he was t 1ransferred in October 1984 

his . moving out in order to accommodated res'pondent 3 

is - against the aforesaid guidelines. Respondent 3 has 

however relied - upori the guidelines stating that since the 

applicant has already completed more than five 
. 
years of. 

Service at Ernakulam. he Can be moved and if he cannot be 

moved, then respondent 4.who,had been there for 11 5 years 

should be.moved . out of .Ernakulam. Respo ndent 4 however 

has stated , that the guidelines'of 1982 , have been super-

seded by the guidelines issued on 30.4.1990 a copy of 

which has been appended at Annexure-Rl(~ . The OM of 

30.4.90 enclosing the guidelines indicates that the 1982 

guidelines had been rationalised and the revised guide-

lines were enclosed. Thus, after 30th April 1990, the ~ 

. c_ruidelines'of 1982 would not strictly be applicable. 

Since the impugned order was passed on 23.5.90, only the 

revised guidelines Will ap ply. Since the. husband of 

respondent 4 had been allowed to stay at Ernakulam under 

the orders of the Tribunalin order t -o keep the husband 

and wife together, we do not wish to interfere 'with the 

posting of respondent 4-so as to frustrate the effect 

'of that order of the Tribunal. ~ We are, therefore, faced 

with the competing claims'of the applicant and the 

respondent 3. Even . assuning that-the applicant is 40% 

physically handicapped, the factr;remain s that he is 

working in the field unit and admittedly staying at 

Fj 
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Kottayam from where he comes daily to Ernakulam. for work. 

These facts indicate that his physical handicap may not 

be so disabling as to justify his continued stay at 

Ernakulam. He has already,spent.mor'e than 5 years at 

ErnakulaM and would be.completing six years some time 

in 6ctober 1990. As against this, respondent 3 and her 

busband belong to Sceduled Caste and she has been living 

away from the family for conside'rable period, and her 

husband is working and staying with the childeren at 

Ernakulam. She is a patient of asthma and has heart 

problems and had been hospitalised at Trivandrum on a 

number of occasions. Both on medical grounds as also 
the 

on/ ground:,# of keeping husband and wife together and also 

keeping in view that respondent and her husband are 

Scheduled Caste, we feel that respondent 3 has a better 

claim to come over to Ernakulam than the applicant.' 

it is true that in 1984 she had refused to be 'posted at 

Ernakulam but that was because -4he was being posted to 

the Mobile Unit and she had so-ne health problems. Her 

husband had wanted to be transferred to Trivandrum 

to be near-his wife, but. the same had been rejected 

.,--by his superiors'in '1987 (Annexure-RlA). We cannot, 

however, be totally oblivious of the.fact that when the 

applicant was transferred to Ernakul,'am in 1984 under the 

guidelines of . 1982, he was under a reasonable impression 

that in accordance with those guidelines he will not 

be disturbed at leas:t for six years. In equity therefor'P,. 

it will be desirable that he is not disturbed before 
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October, 1990. 

.6. 	In the conspectus of facts and circumstances, 

we allow this application in part only to the extent of 

modifying the impugned order dated 23.5.90 at Annexurot-C 

with the direction that the order will be given effect to 

from 1st October, 1990. Respondent-3, if she had come to 

Ernakula m, will be given T.A. for coming to Ernakulam. and 

going back to  Trivandrum and the period of absence from 

her post at Trivandrum will. be  treated as on duty. There 

will be no rder as to costs. 

(A.V.Haridasan) 
Judicial. Member 

(S.P.Mukerji) 
Vice Chairman 
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IN THE CENTRAL ADMINISTRATIVE` TRIBUNAL 
E7NAKULAM 

RA N-0,99 90 in 
0. A. No. 41 5/90 

4-lo-1990 
DATE OF DECISION 

CA Abraham 	 Review 	Applicant (m) 

M/s K Ramakumar &. 
VR Ramachandran Nair 	Advocate for the Applicant (s) 

Versus 
Union of India &.3 others 	Respondent (s) 

Mr K Prabhakaran, ACGSC 

Mr MR Raj endran Nair_ 	Advocate for the Respondent (s) 
Mr Sebastial Paul 

CORAM - 

The Hon'ble Mr. S.P Mukerji, Vice Chairman 

The Hon'ble Mr. AV Haridasan, Judicial Member 

ers of local 
I 
papers may be 'allowed to see the Judgeme.nO 7— Whether Report 

To be referred to the Reporter or not ? 
'Whether their Lordships wish to see the fair copy of the Judgement ? pd 

To be circulated to all Benches of the Tribuna ? H 

JUDGEMENT 

Mr SP Mukerji,,Vice Chairman 

We have heard - the learned counsel for the parties on 

the review application. It has, been stated that the observation 

made in para-2 of the judgement of this Tribunal dated 31*7.1990 
0 

in OA-415/90 contains , a factual error. the factual error is 

that respondent No.3 Smt TK  Santha Kumari was not working as 

Laboratory Assistant at,Trivandrum in 1984 but was actually 

working at Ernakulam itself. She however, preferred to be 

posted at Trivandrum in order to avoid a field posting at 

Ernakulam. Be that as it may, we are satisfied that the 

factual error by which respondent No,.3 was shown to be working 

li~_il 	, 

e *2*oo 

a 
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at Trivandrum instead of Ernakulam whA& not in any manner 

affect the analysis and conclusion in the judgement. In view 

of the need to correct the factual error, we allow the review 

application by condoning the delay and dispose of the same 

with the direction that the word "Trivandrum" figuring in the 

9th line from the bottom of page 2 of the judgement should be 

corrected as "Ernakulam". We further direct that the words 

"Instead of posting respondent 3 from Trivandrum to Ernakulam," 

occurring in the 9th and 8th line from the bottom on page 2 

of the judgement shall stand deleted and the sentence is start 

with the words "The applicant" occurring in the 8th line from 

the bottom on page 2. 'In so far as the merits of the case 

raised by the learned counsel for the review applicant are 

concerned, the same cannot be reopened through a review appli-

cation. We however, make it clear that va&ddrevt--,tha-t the 

observations made in the para 5 of the judgement that "In 

equity therefore, it will be desirable that he is not disturbed 

before October, 1990." will.not preclude respondents 1 and 2 

from accommodating the applicant till the end of the current 

academic session in case the applicant makes a representation 

to that effect., The review application is disposed of on the 

above lines. A copy of this order along with the corrected 

copy of the judgement may be sent to all concerned. 

2. 	The interim order dated 30,5.1990 stands vacated. 

JA~-IJ 
AV HARIDASAN 	 SP MUKZRJI 

JUDICIAL MEMBER 	 VICE CHAIRMAN 

4-10-1990 

trs 


