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- ‘ The facts and law involved in these matters being identical, they havef.‘l';een hearel toge'&tth‘:er |
-. .and are being disposed of by this common order. For the sake of co.nyeihience'?z-mdA brevity%'\i;”*e
shall refer the facts aﬁd annexures of OA No. 544 of 1997.
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Shri',-Nishith Kumar Ghosal has filed O.A. No. 544/ 1997 having faced reversidn from the
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post of Stenographer Gr.II to the post of Stenographer Gr.III by office order No. G-117/Estt. daped
. 22.4.1997. |

P ‘ , 3. The case of the applican_t;is that he was promoted to the post of Stenographer Gr.ll w.e‘lxlﬂ
: 3 | -, : n 1.3.1996 vide _Order of the Assistant Director (ER), the respondent No. 5. That prpmetion wés
* made en regular basis and he was asked to exefcise his option from the datel of issue of 'that oﬂ’leﬁe
order and his pay to "ige'ﬁxed w.e.f the date of promotion or to be fixed w.e.f the datg of ne)%t
ir_lcrement in fhe l.o‘\fv.er:p-est. But about elevenmonthe thereafter he wa's‘ reverted from the regulal'{ : o
~ post without aﬁ‘or&iﬁg any opportunity to defend his case or withouf stating any reaSQQ for hi;'sj

reversion. It was, therefore' a case of arbitrariness and hence is liable to be set aside. Hg has"

ﬁthher submitted that his promotion to the higher grade w.ef. 1.3.96 was ordered on the

— 'superannuatlon ‘of one. Shrl Sukumar Dutta.

In the mrcumstances his order of reversion. at .

‘ Anenxure-A/6 was clearly bad in law and is liable to be struck down forthwith. Relymg on the1 :

case’of J. Kalpana alias J. Lilly Vs. Union of India and Ors. (1986 (1) SLI (CAT) 93) he has if‘% |

By |
subm)tted that the 1mpugned order has to be set aside on the ground of violafion of prmcnples of %Zi; o
L ! o - : i : <4
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: took place. It was also noticed that one of the Roster p

!

(3]

naturalf{jusnce_ He has further submitted that the applicability of principles of natural JUSIICC I not

or is it dependent on whether obsetvance of the

confingd to an order imposing punishment alone n

same would have made any difference. For the aforesaid reasons he has prayed for setting| asnde

the imipugned order at Annexure-A/6.

4. ' The respondents in their reply have disclosed that the order of promotion of the apL’licant

was ’done inadvertently without following correctly the roster point applicable for appoimtient to

Gr. ]b and Gr. C posts. They have submitted that on receipt of a representation made by one Shri

Dlltp 'Kumar Mondal, Private respondent to the Secretary, Department of Supply alleging [that the

prd;motlon made by order dated 1.3. 1996 had been made without proper apphcat’ion of the roster

i
point, it was decided to conduct a review DPC for promotion to the Stenographer Gr.Il. It was

th‘e review DPC which recommended promotion of the Pvt. Respondent and bh acceptance of

sild recommendation of the review DPC, the impugned office order was isgued. They have

d;‘emed that there was anything wrong or unlawful or illegal with the impugned office order dated

iz 4.1997 on the ground that the said order was issued by the appropriate authority after obtaining.

of the applicant fromithe post of

fpproval of the competent authority. Denying that the reversion
|

‘Stenographer Grll to Stenographer Gr.Ill was 1llegal they have explamed that L DPC was

] ] :
Iconvened on 9.1.1996 for filling up of one vacant post of Stenographer Gr.1l. In the said DPC
I

‘ proposal the post was shown under UR quota. The mistake in identification of the vacancy in the

- communal roster came to light later. It also came into light that one ST point was jeing carried

the applicant

forward which was exchangeable from the recruitment year in Wthh prombdtion ofl

oints (Point No. 4) in the foster had not

been duly carried forward after dereservation to the subsequent three recrultment! years and the

lapse was noticed while operating Point No. 7 after filling up the vacancy by promoting the

I
applicant. A report to this effect was sent to the Department of Supply explaining the above’

position with reference to t

decided to hold a review DPC to set right the wrong. The review DPC was accor,‘dingly convened

on 16.4.1997 recommending promotion of the Pvt. Respondent to Stenographer Gr.1l. The said

order correcting the roster point was issued by the Accounts Officer who isja Gr.B gazetted

officer. The said order they claimed to be completely legal inasmuch as the same had been

signed by a Gazetted officer

t

he representation made by the Pvt. Respondent and it was finally

who had been designated as Head of the Office. However, they’ /l/
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contended that the designation of the signatory as appearing in the copy of the application was a
typographical mistake.

5. We have heard 1d. Counsel for the rival parties and have perused the records placed before

us.
6. The question of law to be answered in this case is whether the applicant was entitled to

notice before being reverted. More than what the respondents have submitted in their reply the'ld.

Counsel for. the respondents canvassed before us that the law is well settled that no show cause. . -

" notice is mandatory, if there is no stigma attached to reversion order. In this case, the

respondents had acted strictly according to the Recruitment Rules or the Roster pfescribed for
reservation in promotion and as there was no denying the fact that an error had crept in, . the;
respondents had to exercise their power to rectify the erroneous promotion and for the same no
show cause notice was necessary inasmuch as it was a case of fitment to the correct pésition, viz.,
placement of the applicant as Stenographer Gr.lll according to his seniority and rotatioh of
vacancy for the prescribed communal representation. The Id. Counsel has also relied on the
decision of Anand Kumar Pandey & Ors. Vs. Union of India and Ors., Civil Appeal No. 4828/94
wherein the Apex Court has held that the rules of natural justice cannot be put in a strait jacket.
Applicability of these rules depends upon the facts and circumstances relating to each particular
given situation. In the case of Anand Kumar Pandey and Ors. where the railway authority found
evidence of ‘wholesale malpractices in examination, they ordered canpellation of the examinatioﬁ ;
without giving any show cause to the candidates. The decision. of the railway authorities wés
upheld by tﬁ‘e Apex Court holding that “in the present case” the Railway authorities have rightly
refused to make appointrhents on the basis of the written examination wherein unfair means were
adopted by the candidates. No candidate had been debarred or disqualified from taking the
examination, To make sure that deserving candidates are selected, the candidates were asked to
go through the process of written examination once again. '

7. The 1d. Counsel for the applicant, on the other hand, depending on the case of Ram Ujarey
Vs. UOI, Civil Appeal No. 571:’4/9.8 decided on 31.11.1998, Lal Mohd.’ \%R ,S;_taté.;.of ‘;_Rajasthan,
has Vsubmitted'f that reversion orderﬁcﬁannecb)t be passed without show cause n_otigé fd 'the'f":‘employée
concerned and, therefore, the %impu-gned' order is liable to be quashed beihg’ Vf(;latiVe of the

principles of natural justice. I"%fge,..further relying on the decision of the Apex Court in RK. Z/
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Sabharwal’s case, has submitted that the Pvt. Respondent who has been recruited agains:t the UR

1
!
qutg)ta vacancy, could not have claimed the benefit of reservation in promotlon ;

8. We have carefully cons:dered the rival view points. We are, however, fiot impressed by

the!' submission of the Id. Counsel for the applicant that the decision in the case of R K. Sabharwal

ha$ any application in the present case: It is also not the correct position that if a’r’eserved
1
calegory candidate, at entry into the service, is selected on the basis of merit, he will f:’orfelt his

oo !

right of enjoying the privilege given to the reserved category candidates in promotion.; Finally,
I ‘ f

g : . . ]
with regard to the question whether the rules of natural Justice were violated in the instant case,
F

We;‘ have given our anxious thought to the rival contentions and we are of the view that as held by
lhe Apex Court in the case of Anand Kumar Pandey that the principles of natural justicé is not a
stiit jacket, applicability of these rules necessarily depends upon the facts and -circumstances of

i th¢ case. In the instant case as it has come out clearly that there was an errorin application of
b

f! ro%ter point in the matter of promotion from Stenographer Gr.III to Stenographer Gr.ll and as

i reéervation in promotion is a constitutional guarantee, the respondent authorities have nightly

' . . . . j . . .
tal;rren action for rectifying the error. To that extent, their action is not assailable. Further, it is

{
also the settled law that if entry into the service has been made de-hors the Rec‘fuitmenJ Rules or

| . o : L .
in iviolation of the statutory provisions, appointee is not entitled to show cause. In view of the said

pdsition of law, we are of the view that there has not been any miscarriage of justice in the instant
; ~ |
case nor the respondents had acted illegally in rectifying the mistake in maintenance of roster in

thé matter of promotion.

{ ' 9.i In view of the aforesaid, the O.A. fails. Accordingly, both the O.As are dismissed being

de’woid of merit. |
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