
IN THE CNTRAI. AUtUNISTRATIVE TRI8AL 

AEL)ITIC4L bENCU, CALCUTTA 

LU "L2 OX 

Dated C4cutta the % JunI 2002 

Sailendra Nath Ghosh, son of .  late S.C.Gh.sh, working for gain 
as A.Q.(W.rk s)  ,Eastern Railway, under FA & CAO, Calcutta, 
at presEnt resing at PO•Rahrnptz, Serampore,List.H.oghly. 

APp1iCant_ 
—versus— 

I. (.hion of India. through the C.M.,EasternRaj1way,Ca1cta. 
2! cnerai Manager, eastern Railwjy,Fairlje Place,C4ct14 

Financial Mviser & Chief A/Cs ()fficer,E.Railway, 
F.P,cajcuttj.j. 
Sri. A.L. Lahiri,Sr.)/Con/Ma1da 
Sri P.K. Bhattacharjee,Sr.AOfBooks/.R.c. 

1 MARwde !!_ 

.C.unselifor the applicant ..Mr. B.C.Sinha 
Ceunsel for the respondents e..Mr.P.k. Ar ora 

P R 2 $ 2 N T: The Hon'b].e Mr. L.R.K.Prasad, Mernber(A) 
The Hon'b].e Mrs. Meera Chibber, Memb€r(J) 

L.R.K.itad. MembrA; 

This applicati.n has been fil.d with the prayer 
to direct the ro p.ndent $ to grant the applicant Senior sc ala 

from the date his next below junior has been prmoted 	along 
with censequenti1 benefits and cests of litigation. 

2. 	The applicant is an employee of Accounts 

) 

apartment of Eastern Railway. It the relEvant time, the 

applicant was p.sted as AO/AAO ((.up 'B'). He was posted 

to the said post with effect from 8.4.1993.n.1 of 

Assistant Acc ount s a f ic or was pubi is hed an 30.1. • 1992 and the 
name of the applicant is at serial n..36(Annexur..Aj). When 

he came to know that his juni.rs(ivate rasp.nci•nt nos.4 

and 5wh. were at serial n..38 and 39 of the seniority) 
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were pr*nted as A.O. vide of f ice order N..A/2 dated 

25.8.1997 .(Annexure_2), the applicant submitted a repesen... 

tation on 8.8.1997(nnexure..A3) to FA & GAO with the prayer 

to consider his case for promotion to senior scale on the 

ground that his juniors have already been given the said 

benefit. The applicant retfred from service on 	.11.1997. 

Vide letter dated 21.8.1997 (Mnexure.—A4), the applicant was 

informed that as a Vigilance case i pending.. against 

him, his case for prirnot ion to the senior scale c.uZd 

not be considered at this stage. Therefore, in view of the 

grounds mentioned at para 5 of the O.A., the applicant has 

payed for certain reliefs which are .csntained in para 8 

and referred to above. 

3. 	While 	•.ppósing the above application, the 

respondents have stated that the case of the applicant for 

ad hoc promon to oup '' Officer of Accounts Department 

to senior scale was considered by a Selection Committee 

in its meeting held on 19.8.1997 along with other eligibl.e 

canddtes. Hever, in terms of Railway 3oard's letter 

No.E(D&A)92R 149 	dat€d 21.1.1993 read with 1ette 

40.(D&A)92 RG5 19(B) dated 22.10.1993, the findings of 

D.P.C. have been kept in a sealed cover on tbe ground that 

a vigilance case is pending against the applicant. It is stated 
that only on the conclusion of vigilance/disciplinary 

proceedings, the case of the applicant will be considered 

on the basis of the findings of the D.P.C. The respondents 

have drawn our attent ion to par as 5 ahd 6 of the re ply. 

cording to them, the competent authority had 	approved 

initiation of D&A proceeding against the applicant on 

27.11.1996 9  whereas, 	the D.F.C. met on 19.8.1997. 

.cording to respondents, the disciplinary proceedings Were 

competent. initiated with the approval to' do so by  

I 
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authority on 27.11.1996. In that view of the matter, the 

seqied cover procedure was foll,ed as D.P.C. mei after 

initiation of disciplinary proceedings, as 

The Vigic'e Dep'tment had not given integy 

clearance cert if icate in favour of the applicant 'for 
prom ot ion to the gr ode of sen ior sc ale • It is adm it ed 

that. some ofthe juniors of the applicant have been 

given senior scale as they qualified for the same and 

the promotion was given on the basis of recommendatjon of 

D.P.C, but the case of the applicant was held up due 1 to 

disciplinary proceedings. A suitable reply was give4, to 
the applicant 	 - 

4. 	Further deve1ornent in the matter is that a 
ma or 	 No. DCAO( )&WGaz/sNG 
dated 28.11.1997 was served on the applicant in 

connection with certain irregularities allegedly Cmitted 

by the applicant in c apac it y as Ac count $ Member of the 
inder Cmjttee in C0e No.N/TW/PNT/TQ/995 recommending 

exorbitant rates for acceptance without actually 
comparing 	and analysing the offered rates with tos 

prevailing rates which leto financial løss to Rai;lways. 

It is alleged that the applicant had refused to acept 

the chargesheet and, therefore, the memo of charge...sheet 

áasted on the office chaiiber of the applicant. 

The applicant had made appeal on 8.3.1997 ahd 

21.8.1997 which were suitably replied vido respohdets 

• 	letters dated 25.3.1997 and 29.9.1997. The case of th 

a1plc ant was considered by the D.P.C. in its meeting il 

held on 19.8.1997. As departmental proceedings were 

initiated against the applicant with the approval of 

G.M. on 27.11.1996 0  much before meeting of D.P.C.,the 
md in g* 	of D.P.C.  wit h re gar d t o the appl ic ant had 

been kept in sealed coverj 
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5. 	Heard the learned COufl$€1 for the parties and 

perused the materials on record. The fate of the case is 

dependant upon the definition of initiating departmental 

OCeding. While the respondents have categorjcaiy 

stated that in terms of prescribed instruct ions of the 

Railway Department, the departmental proceeding5 

initiated as soon as approval for such proceedings is 

given by the competent authority. In this regard, they hav 

awn our attention to various instructions of Railway 
Department which are contained 	11e 5 of RS (D&*) 
Rules,1968. According to them, as soon as a decision is. 

taken by the competent authority to initiate major 

penalty disciplinary proceedings; the disciplinary 

proceeding is supposed to have been initiated. Ojr 

attention was also drawn to Railway Board's letter 

dated 21.1.1993 (AnnexureJi) with regard to prornot ion 

of 	Railway servants who are under 	suspension or, against 
wham departmental 	oceedings/prosecut ions have been 

initIated. The respondents have state.d that disciplinary 

oceeding in respect of the applicant was initljtdd with 

the approval of the competent authority on 27.11.1996, even 
though the 

	

	rnajor penalty chargeshet was served on 

him on 28.11.1997; Therefore, according to the stand of the 

disciplinary proceedings have been initiated 

with the approval of competent authority on 27.11.1996, the 

seq].ed cover procedure was folled in the meeting of the 

P.P.C. which was held on 19.3.1997, which was actually lats 
on?he date of initiation of departmental 	proceedings, 

Moreover, Vigilance Ikpartment has not given inteity 

certificate. While refuting the above stand of the respondents, 

the learned counsel for the applicant has stated that 

according to settled principle of law and various ruling 



given by the Hon'ble Supreme Court, the disciplial  ary 
Proceeding gets initiated only after the issue of 
chargsheet and not from the date when a decis4on 

1been taken with the approval of the ccmpetent 
authority. 	Wring the course of argument, he drew 

our attention to the orcer of the 1- n'bje Supreme Court 
dated 27.8.1991passed  in the matter of thion of ndia etc. 
vs. K.V. Jankiraman rpô 	in AIR 1991 3C 201.0 

order of the Hoh'bje Supreme Court dated 5.4.1990j 

the matter of 3tat of M.P. vs.inj Singh and another 

(CA Nes.045 346 of 1988) and the order of CAT,ciawahatj 
Bench decioc on 8.10.2001 in O.A. No.241/2000 (rperted 
in Mministratjve lotal JUdgments 2000(j) page 234). 

8efre we proceed further in the matter, it wou1J be 

re1vant to reproduc, the relevant psrtionJof the judgment 

in the matter referred to above. In case of •Jankkaman, 
it was held as fo1lvs: 

It is only when a chargeshe.t 'a 
disciplinary proceedings or a charge.sheet 
in a Criminal pr"ecution is issued to the 
employee, it can be said that the dertmenti 
proceedings/crj.jj prosecution is initiated 
against the employee. The sdajed cover 
procedure is to be resorted to only 4ter 
the 	 is issue. 

The pendency of preliminary investigat.on 
pr i or to t hat st age w ii. J. not be s u ft ic int t. 
enable the authorities to adopt the Sealed 
cover procedure. The plea that when there 
are serious allegations and it takes time to 
collect necessary evidence to prepare ir JU 

f7 	

iSSUe charge_memo/chargsheet, it woujc not 
be in the mt € r e st 	of t he pur it y of 
administration to ieward the ep1oyee with 
a 	promot ion, ircrement ,etc. would n 
tenable. The preliminary 

an inord mate long time and part icul ar1 when 
they are iritiated at the instance of the 
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interested persons, they are kept pending 
deliberately. Many tes they never result An the 
issue of charge_emo/charge_shee.t. If the allegati.ns 
are serious and the authorities are keen in 
investigating them, ordinarly it WoUld not take 
much time to collect the relevant evence and 
final iss the charges What is further, if the 
charges are,  that serious, the authorities have 
the paver to suspend the employee under the 
rel€vant rules, and the suspension by itself 
permits a resort to the sealed cover procedure. 
The authorities thus are not without a remdy. 

(para 6) 
The 	prom ot on etc • c ann ot be withheild 

merely because 	some discip1inary/crimjnaJ 
pioceedings are pending against the empjoyee. 
Toeny the said benefit, they must be at the 
relevant time pending at the stage when charge-
memo/charge-sheet has. already been issued to the 
employee." 

(Para 6) 

In case of 	Bani Singh(suprj), it is held 

if the department al enquiry had re ached the st ae of 

fiaming of charges 	after a prima face I case has been 

made out, the normal procedure is to adOpt sealed cbver 

procedure-but if the oepartrnentalepir9p not reached 

that stage of fzming 	of charges after prima faciecase 

is established the consideration for the promotion to a 

higher or selection grade cannot be merely withheld •*n the 

'ound of pendency of disciplinary proceedings. 

The placitum portion of the judgment of CAT, 

Qahati Bench in the matter of one Mahendra Pfesad Iehta 

vs. Unionof India and others (supra) is reproduced below: 

'PromotionSea1ed Cover Procedureomotjon made 
in 1997-Applicant was considered by the DIC but 
its findings were kept in-  sealed cover-dmoted 
in 1999..At the relevant time he was ne ither 
suspended nor there was any disciplinary 
proceedings-Even no prosecution for,a criiinai 
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charge_sheet was pending —Adoptj 	of sealed 
cover procedure 	on the advice of CVC not 
Just if ied— Direction given to artedate the'  
praflotiQn of applicant from 1997. 0  

In the matter of Unjn of India vs.Kewal Kar 

(AIR 1993 SC page 1585) decided on 12.4.1993, the 

Hon'ble Supreme Court has held as fo1lvs; 

IrWhOre 	a decision had been taken by 
competent authority to initjte disciplinary 

'Oceedings for 	positjon of major penalty 
on the basis of FIR regis,tered 	by the 
Central Bure au of InvesfLigation on the Gout • 
servant, Depty Chief Electrical Enginee 
prior to the meeting 	of the Departmentai 
Promotion Committee for considering }tha and some 
others for, promotion to the Senior Mministaatj. 
Grade, the GoVion of the Govt. in following 
the sealed cover procedure woujd be proper in 
order to avoid his promotion, uness exonerated 
of the charges. 	(paras 4,7) 

The learned Counsel for the respondents stated 
that the reliance has been placed on behalf of the 

applicant on certain judicial prOn3Qnc,e, as r.ferred 

to above, but the position has to be consjjered in the 

light of facts and c ir curn st ence s of e ac h case da pe n ing en 

its merit also* According to him, the facts and 

Circumstances of the instant case and the Cases relied 

upon on beh1f of the applicant are different. He also 

pointed out that in the cases referred to an behlE 

of the applicant, there has been in.rdint. delay and 

order $ were pas sed in that light. this st and of 

the learned counsel for the respondents WCS hotly 
contested by the learned cOunsCi for the applicant 'ho 

relied on Jenkiran's case and Bani Singh's case, referred 

to above. We have to take • balanceA view in the 

matter keeping in view the pleadings of the parties 
rrQ kk- 

and the submissions made. It appears to us that 

initiation of disciplinary proceedings starts with th 



issue of charge..sheet to the alleged delinquent emp1oye 

and not before that. This principle 	has been clearly 

laid dn in Jankfrman's case by the Hon'ble Supree 
Court. It is held that only when a chargememo in a 

disciplinary proceeding or charge...sheet 	in a criminal 

prosecution is issued to the imployee, Itcan be said that, 

the departmental proceeding/crjj proceeding is 

initiated against theempj.yee. The sealed ccver is tu be 
resorted to only after 	 is 

issued. Pendency of 	preliminary investigation prior 
to that stage will not be sufficient to enable the 

authorities to adopt the sealed cover procedure. If the 

allegations are, serj0 	and the athorjtje 5  are keen 

in investigating them, ordinarly, it should not take 

much time to c?i1ect the relevant evjdenco and finalise 

the charges. If the charges are serious, the authorities 

have the power to suspena the employee under relevant 

r1Ies and sUspension by itsejf 	permits to resort to 
the sealed cover procedure. The spirit and essence 

of the af ores aid j udgme nt, whic h was del ivare d by 3-Member 
Benc1t of Hon'ble Supreme Court 	very specific and clear 

tn this regard Which are required to be followed. 

8.. 	On the factual score, it is clear to us that 
51 a decision  was taken by the cpetent authority to initiate 

disciplinary proceedings against the applicant on 27.11.1996. 
D.P.C. met on 19.8.1997 for recanmeriding the case of 

eligible Candidates for promotion in qu6 ion and the 

major penalty charge..sheet WaS issued on 28.11.1997. 

This clearly shs that the meeting of D.P.C. was held 
before issue of major penalty charge..sheet, As such, we are 
ail the considered opinion that .he case 01 the applicant 

in this regard is coveredy by the principle laid down by 



Hon'bje Supreme Court in Jankiramanis 
which 

it was clearly held that only when a chrge..she 
tt 

in disciplinary Proceding or charge_sheet in a 

criminal Proceeding is issued to the employee it can b 

id that departmental proceeding/criminal prosecution 
is initiated against the employee, The

:  sealed coVered 
procedure is to be resorted to only after the chrge.. 

is issued 	In the instant case, as 
already pointed out earlier, the D.P.C. met on 19.8.1997, 
whereas the charge_s 	

was issued on 28.11.1997.ie ki  
t i 	 ret r ed fr am s e race on 

30. Ii. • 19 97(tw o d ays af te r is sue of c h ar ge_s he ct). 
It is c1er from the Submissions made on behalf of the 
respondents that since a decision was taken to initiate 
departmental Proceeding against the applicant on 
27 .11.1996, the sealed càver procedure was folled in the 
CaSe of the applicant by DC which met on 19.8.1997 which, 

in our Opinion, is contrary to the principle laid dn 
by the Mon'ble Supreme Court in Jankiraman's case. In view 
of above, we feel that the case of the applicant is 

covered by the principle laid dn by Hon'ble Supreme 
Court, in Jankjraman's case(Supra) and the matter is, 
accordingly, required to be considered by the espondents 

in that light for passing 	approprte suitable order. 

9. 	In the circumstances, as explained above, 
we dispose of this O.A. by directing the concerned respondent 
to c on side r the case of the a ppl ic ant for 	 f o 
pr n ot Ion to the postf' ob  

in quo st ion in the 1 ight of the  
principle laid dn by the Hon'ble Supreme Court in 

Jankiranan(s case, as rf erred to above, and thereafter to 

pass suitable order in accordance with law and on the basis 
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of recomrnendatjon of D.P.C. which met on 19.3,199. 
This exercise 	becn1eted within a period  of foibr 

months from the date of communication of this crdtr. 

No order as to the Costs. 

.(Meera Chibber) 	 (L.R.K.Prasaa) 
Mernber(J) 	 Mem be r , 

Mht 


