IN THE CENTRAL ADMIN ISTRATIVE TRIBUNAL
- ACDIT IONAL &NCH CALCU"TA
9.A. No. 1078 of 1997 —
S N
Dated Calcutta the [§ June 2002

~Sailendra Nath Ghesh, son of late S.C.Gxosh; working for gain
‘@s A.O.(Werks),Eastern Railway,under FA & Ca0, €Calcutta,
st present residing at PO Rshimpur, Serampore ,Dist.Heoghly.

.o 1ic ant
-Versus- |
l. Union of India, through the G.M.,Eastern Railway,Calcutta.
2. Ceneral Manager, Egstern Railway,Fairlie Place 1Calcutt o=l
3. Financial Adviser & Chief A/Cs (Bfficer,E Railway,
FeP,Calcuttgmle
4. 3ri A.L. Lahiri,sr.A0/Con/Malda
5. Sri P.K. Bhattachar jee,Sr.A0/Books/E.Cal.

. Bespendents
Ceunsel/for the applicant Y i o B._("Z:Sinha
Ceunscl feor the respendents eee Mr.PuK.Arorgs

PRESENT: The Hon'ble Mr. L.R.K.Prasad, Mambor(A)
The Hen'ble Mrs. Meera Chibbsr, Member(J)
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1. This applicatien hes been filed with the prayer

to direct the respendents te grant the applicant Senior sc ale
from the date his next belew junier has been premeted aleng
with censequential benefits end cests of litigatien.

2. The applicent is an empleyee of Acceunts
Department of Eastern Railway. At the relevant time, the
applicant was pested as AG/AAG (Greup 'B'). He was pested
te the said pest with effect frem 8.4.1993. Ranel of

Assist ant Acceunts Officer was published en 30.1.1992 and thé
name of the applicant is at Serial ne.36(Annexure-Al). When o
he came te know that his juniers(private respendént nes.4

- and 5§ whe were at serial ne.38 and 39 ef the senierity)
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were premeted as A.O. vide ef fice erder Ne.A/52 dated
25. 841997 (Annexure-A2), the applicant submitted a represen
tatien en 8. 8.1997(£nnexure-a3) te FA 8 CAQ with the prayer
te congider his case forA premot ien t,o senier scale eon the
greund that his juniers have slreacy been given the said
benefit. The applicant retired frem service en 30.11.1997.
Viee letter datecd 21.8.1997 (Annexure-A4), the applicant was
inf ermed that as a Vigilance case ia pending. against

him, his case for premetien te the senier scale ceuld

net be censidered at this stage. Therefere, in view af the
greunds ment iened 5t para 5 eof the O.A., the applicant has
prayed fer certain reliefs which are centained in para 8

and referred te abeve,

3. While  eppésing the abeve applicatien, the
respendents have stated that the case of the applicant for
ad hoc promotion to Group 'B' Officer of Accounts Department
to senior scale was considered by a Selection anmitﬁee

in its meeting held on 19.8.1997 along with other eligible
candidastes. However, in terms of Railway Board's letter
No.E(DRA)92 RG 149(B) dated 21.1.1993 read with let toxt
No.E(D&A)92 RGH .{3‘9(8) dated 22.10.1993, the findings of
D.P.C. have been kept in a sealed cover on the ground that
a;vigvilance case is pending against the applicant. It is st ated
that only on the conclusion of vigilance/disciplinary |
proceedings, the case of the applicant will be _cénsieker@ci

on the basis of the findings of the C.P.C. The respondents
have c¢rawn our attent ion to paras 5 ahd 6 of the reply.
According to them, the competent autthority had approved
initjstion of DRA proceeding - against the applicant on
27.11.1996, whereas, ;the D.FP.C. met on 19.8.1997.

:liccére‘.ing to respondents, the disciplinary proceecings were ¢

/ initjated with the approval to do so by tflfp competent
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autherity on 27. 11.1996.

mma e wae e T

S
In that view of the matrter, the
segled cover procedure was follomed as D. P C me{ after

initiation of disciplinary pProceedings, as st axed!above.

The Vigidance Department had not given inte LN
. |
. ¢learance certif icate in favour of the applicant for

promotion to the grade of senior scale. It is admitied |
that some of sthe juniors of the applicant have been

given senior scale as they qualified for the same .angd i
, = 1

the promotion was given on the basis of recommendati'on of

D.P.C, but the case of the applicant was held up due to

wdlsciplmary proceedings. A suitable re Ply was gzvem to i
the epplicant. l!

4. Further development in the matter is thart l
ma jor Cp@nal'tyj"‘l‘ig e sheet ‘No. DC AQ( GMB&IV Gaz/SNG
dated ' 28.11.1997 was served

d

on the applicant in '.

eonnection with certain irregularities allegedly committed

by the applicant in Capacity as Accounts Member of the

uender Commit tee in Cgse No.N/TW/PNT/TQ/94-95 recomrmlending

exorbitant rates for acceptance without actually‘ :
I
and analyging the off@red rates with those

prevaumg r@tes which 1eé to financial loss to Ranlways.

comparing -

It is alleged that the appllcant had refused to acpept

the charge~sheet and, therefore, the memo of charge-sheet

?{5331'3 pasted

on the office chamber of the applicant.
The applicant had made appeal

on 8.3.1997 aha
- 21¢8.1997 which were

suit ably rep] ied

|
vide respohdents

letters cated 25.8.197 and 29.9.1997. The case of the

. ' : - .
applicant was consido':ed by the B.P.C. in its meet ing !

held on 19.8.1997. As departmental procecdings were |
initiated against the applicant with the ‘approval of |
GeM. on 27.11.1996, much before meeting of D.P.C.,; the'

findings of D.P.C. with regard

to the applicant had'
been kept in sealed coveri;,
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S. rearg the le arned counsel for the parties and l‘ |

Perused the materials on record. The fate of the case is

cepenéant upon the def inition of initiating 'departmental,

/ proceeding. While the respondents have categorically

stated that in terms of prescribed instruct ions of the

Railway Department, the department al proceedings eeafbi/

initiated as - ‘soon as approval for such proceedings is

i
given by the competent authority. In this regard, they havol

drawn our attention to various instructions of Railway

Department which are contained (RTchiRule 5 of RS(D&A)

Rules, 1968. According to them, as soon as @ cecision is. '

taken by the competent authority to initiate major l

penalty disciplinary proceedings, the disciplinary

procezding is supposed to have been initiatéd . Qur

attention was also drawn to Railway Board's Jetter

dated 21.1.1993 (Annexure-,a/l) with regard to promot ion

of @Ranway servants who are under  suspension or against

whom departmenta} proceedings/prosecut ions have been

init isted. The respondents have stated that disclplmary

proceedmg in respect of the applicant was init iatdd with

the approval of the competent authority on 27.11.1996, even

though the @major Penalty chargé-shett was served on

him on 28.11.1997: Theref ore, according to the stand of the

@%pm,gas disciplinary proceed ings have been

initiated
with the approval of competent authority om 27.1]. 1996, the

seqgled cover procedure was followed in the meeting of the

D.P.C. which was held on 19.8.1997, which was actually lattr

oa%date of initiastion of department,) preceeding...

' I\oreover Vigilance Department has not g:wen mtegrity | '
F% certzfic ate, While refutmg the sbove stand of the resp’ondemﬂ,s:

the learned counsel »for the applicant has stated that

s¢cording to settled principle of law and v'arious rulings

aleakh 1
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g'iven by the Hon'ble Supreme Court, the disciplillpary
Proceeding gets initigted only after the issue of
charge-sheet and not from the date when a decisiion

. I@Ebeen taken with the approval of the Gempet»ient
’at‘.-uthority. During the course of ',.grgument, he idrew

‘our sttention to the orcer of the Hon'ble Supreme lCeurt ‘
¢ated 27.8.199@passed in the matter of Union of .EFndia ete.
vse KoV, Jankiraman repezété;ﬁ;_ in AIR 1991 sC 2010

oréer of the Honh'ble Supreme Court dateé 5.4.1990 in

the mat ter of atatea of M.P. va.m:. Singh ane¢ anam{er

(CA Nos.3045 046 of 1988) sneé the erder of CAT, Guwahat i !;
Bench decilled on 8.10.2001 in G.A. No.241/2000 (‘r}if'!pertei '
in fdministrative Tetal Judgments 2000(1) page 234).
Befere we preceed further in the matter, it wouléi be

relevant to repreduce the relevent portzen;of the judgment

in the matter referred te above. In case of  Jankiraman,

it was held as follws:. ' , l|
"It is only when 3 charge~sheet n;{ ] |
disciplinary Preceedings or 3 charge-asheet
in a criminal Mosecution is issued tu the
employee, it can be S$aid that the departmentél
Proceedings/criminal prosecution is 1n1twted
@gainst the employee. The ségled cever
procedure is to be resorted to only aftar
the charge.r-eme/chargo-sheet is 1ssue5
The pendency eof preliminary mvestiga’caon
prier to that stage will not be Sufficmnt te
enable the authorities to adopt the se-aled
Cover precedure. The ples that when there
are serious allegations and it takes t:me to
cellect néCessary evidence to prepare and
1ssue charge-meno/charge-sheet. it weulc net
be in the interest  of the purity of :
administration to reward the edaployee»wrth
@ promotion, increment setc. would not be
tenable. The preliminary invest igat ions{ take( |
an inordinate long time and part icularly when
they are initiated at the instance of the

!
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interested persons, they are kept pending .
deliberstely. Many times they never result in the
issue of charge-memo/charge-shect. If the allegatiens
sare serious and the authorities are keen in
invest igat ing them, 'ordinarly it woulc not,take
much time to cellect the relevant evidence and
finalise the charges~ What is further, if the
charges are that serious, the authoritles have
the power  to suspend the employee under'the
relevant rules, and the suspension by itself
permits a resort to the sealed cover proecedure.
The guthorities thus are not w‘i'thout 3 remédy."
" (para 6)

*The promot;en etc. cannot ke withheld
merely becaus¢  some discxplmary/erimnall
p7eceedings are pending against the éemployee.
Tocdeny the said benefit, they must be at the
relevant time pending at the stage when "ha'rgc-
memo/charge-sheet has already been issued to the
employee.”

(Para 6)
In case of Eani Singh (supra), it is held
if the departmental enquiry had reached the statge of

fsaming of charges after a prima facei case has[ been

made out, the narmal procedure is to adopt sealed cover

precedure~but if the departmenta) @Qggz_irmﬁéc not resched

that stage of fpaming of charges asfter prima faciejcase
is established the consideration for the promction to &

higher or selection grade cannct be merely withheld én the
, !
ground of pendency of disciplinary proceedings.

The placztum portion of the judgment of CAT
Guwahati Bench in the matter of one Mahendra Peasad Isf'ehta
vs. Unionof India and others (supra) is reproduced belows

"Promot ion-Se aled Cover Procedure-Promot ion made
in 1997-Applicant was considered by the DF%C but
its findings were kept in sealed cover-Prdmoted

in 1999-4t the relevant time he was ne ithelr

suspended nor there was any disciplinary -
proceedings-Even no prosecution for a criminal
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chargewsheet was pending ~Adoption of sealed
Cover procedure on the advice of CvC 'nert
just if ied-Direct ion given to artedate the
Premotion of applicant from 1997, ’
I
64 in the matter of Unmn of India vs.Kewal Kumar

(AIR 1993 scC page 1585) decided ocn 2. 4.1993, the,
Hon'ble Supreme Court has held as follows: !

"Whore 3 decisien had been t zken by
cempetent autherity to initizte dlsc.zplmary
proceedings for imposition of major penalty
on the basis of FIR reglstt.red by the
Central Bureau of Investiigat ion on the Gowt .
servant, Depyty Chief Electrical Engmeei'
prior to the meet ing of the Departmental
Promotion Committee for considering him and seme
others for, premotion to the Senior Adm inistgat ive
Grade, the action of the Gevt. in follewing
the sealed cover Frocedure would be proper in
order teo avoid his promot ion, uness ‘exoner gted
of the charges.® (paras 4,7)

o

7o . The learned counsel for the respondents st ated
that the relisnce has been placed on behalf of the

applicant on certain judicial proneancemxents, as rJforred
' |
to above, but the pesition has to be considered in the

light of facts and circumstances of each case dapending on
its merit also. Accerding teo him, the facts and .
circumstancels of the instant cCase and the cases relied
upon on behalf of the applicant are differant. He also
pointed out that in the cases referred to on behalf
of the applicant, there has boen mordmato delay and

& arders were Passed in thet light. ZThis stang @f
the learned counsel for the respondents was hotly ,
centested by the learned ceunsel for the applicant who
rela.ed on Jankirgman's case and Bani Smgh's case, referred
to abeve. We have to take a balanced view in the
matter keeping in view the plead:mgs ef the part ies

ety hehalf— |

and the submissiens made. It appears to us that

initiation ef dlcciplmary proceedings starts wrth tha
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issue of charge~sheet to the alleged delinquent employeé
and not before that. Thig principle  has been clearly
laid down in Jankiraman's case by the Hon'ble Supreme
Court It is helc that enly when a charge-memo in @
disciplinary proceeding er charge-sheet in a crimina}
prosecut ion is issued to the employee, it’ can be said that
the department 31 proceeding/criminal proceedmg ism
mit isted against the empleyee. The sealed cever?:(oofzs te be
rasorted to only after charge-memo/cherge~sheet is
issued. Pendency of Preliminary invest igstion prier
to that st'age will not be sufficient to enable the
authorities to adépt the sealed cover precedure. If the
allegations ,are. serious and the agtherities are keen
in investigating  them, ordinarly, it should not tagke
much time to c%llec_t the relevant evidence and finalige
the charges. If the charges are serieus, the authorities
| ha\}e the pover to suspend the—employee under relevant:
ru‘ies and suspension by itself permits to resert to-
the sealed cover procedure. The spirit and essence
of the aferesaid judgx}nent, which was d‘eliv‘ered‘ by 3-iMember
Bench of Hon'ble Supreme Court éﬁakvery specific and clear

dn this regard which are required to be fo)lewed.

. Be. On the factual score, it is clear to us that
\a decision was taken by the competent authiority to initigte
disciélinary prbceedirigs against the appl:.cant on 27.11. 19%6.
D.P.C. met on 19.8.1997 for recemmendmg the case of
ellgible candidates for )rometlon in quegtglon and the
majer penalty charge.cheet was issued on 28.11. 1997.
This clearly shows ‘that the meeting of D.P.G. was held
before issue of majer penalty charge-sheeet. As such, we sre
of the considered opinien that. Lthe case of the applz.cant
in this regard is coveredy by the prlnciple laid down by

~f
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Hon'ble Supreme Ceurt ip Jankiraman's Case(Sugra)@in

which it wgag clearly held tha‘c only when 4 charge.she ot

in disczplmary proceed:mg or

Charge-sheet jin a
criminal

Proceeding . is jssued to the employee, it can be

8aid that departmental Proceeding/criminal prosecution

- is initigted against the employse. The sealed covered

~ Procedurs is to be resarted to only after the chérge-

‘mem.o/charge-sheet is issued. 1In the instant case, as

already pointed oyt earlier, the D.P.C. pet on 19.8. 1997,

whereas the charge-sheevt was issued on 2841141997 bnd ‘S:he

_@:;‘»g'

% -;.have retired from sergicé*v on

30 ll 1997(j(tw(?oays af ter issue of Charge~sheet ),

It is clear from the submissions made on behalf of the
respondents that since 4 decision was t aken to 1n1tia1:e
depax'tmental proceedmg against the applicant on
: 27, ll 1996, the sealed cover procecdure was followed m.the
case of the applicant by DPC which met en 19.8.1997 which,
:m our epmlon. is contrary to the Principle laid down |
Ly the Hon'bje Supreme Court in Jankiraman's case. In view
of above, we feel that the case of the applicant is _
covered by the prmc:.ple laid down by Hon'bje Supreme |
Ceurt in Janku‘aman s case(Supra) and the matter {s, |
accordlngly, required to be considered by the r@spondentsl‘

in that light for pPassing approgriate suitsble order.

9 l} In the circumstances, as explained above,

we clspose of this C.A. by dlrect ing the concerned res“pondont
to consioer the case of the applicent for cemsidexngtien for
prO'ndthn to the post{ in questien in the light of the
princzple laid down by the Hon'ble Supreme Court in
Jankira:ﬁ‘a‘n'(s case, gé referred 't".o above, and thereafter to

Pass suitable order in accordance with law and on the basis
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of recommencations of D.P.C. which met on 19.3.199]

This exercige be complet
months from the date of

No order as to the costse.

.(Meera Chibter)
Member (J)

ed within a period of fou

communic at ion of this ardd

oV

(L.R.K.prasad)
Membe r(A)

[ o
1T

r.




