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CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH,

Original Application No.386/97

The Hon'ble fir, R,K, Upadhyaya, Administrative Member.
The Hon'ble Mr, 3.K, Kaushik, Judicial Member.

- o

Bisueswar Dutta, 5/0 late DsN. Dutta aged about 64 years retd
CTNL, SPJ, N,E. Railway, at present residing at 193,

Bandroni, Govt, Colony, Calcutta 700 070

¢ Applicent

repe by fir, B,R, Bas Sr Counsel -
with B,P, Manna ¢ Counsel for the gpplicant

versus

1. Union of Indig, servics through General Nanager, . £,
Railway, Gorakhpur. .

2, Chief Personnel GFFicar, NeEe Rly, Gor akhpur,
3. Chief Operations Manager, N.E,Rly, Gor akhpur.
4., Divisional Railuay Manager, N.E, Rly, Izatnagar

5. Divisional Railuay Manager, NE Rly, Samastipur,

'+ Respondents,
rep. by fr, P.K, Arora: Counsal for the feSpondents.

OROER

‘Mr, 3.K, Kaushik, Judicial Member,

Shri Biswesuar. Dutta has invoked the jurisdiction
of this Tribunal in a very ususual situation in as much as

he was given regular promotion with due fixation, but.

subsequently the fix ation has been Undone which resulted
into recovery of the over paymént as well as reduction in

his pay.

.~

Bate of the order: 08,06,2004
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2, THe factual matrix of the case is that the
applicant while holding the post of Chief Controller in the
pay scale of Rs, 840-1@@06? %%‘enjoyed his next promotisn to
the past of CTNL in the scale of pay of Rs, 840-1200 and

Wwas posted at Izatnagar Divisioﬂvide order dated 10,03.86 znd
he joined duty on the promoted post on 07,04.86 and continuad
to discharge his duties satisfactorily till his retirement

On super annu ation in the ygar 1990,

3. The further facts of the case ate that the
recommendations of the 4th Paygg:bmmission\regarding the
revision of pay scales came to be giuén effect to from
01.01.86. As on 01.01.86, the pay scale of Rs. 840-1040
and %.840-1200{)ueﬁe merged into single scale of p ay

i.e. 2375-3500/= end his pay uas Fixed at f, 3050/
Keeping in vieus of his option and the prOmOtan granted to
him the gpplicant’s pay was ! raiifi»#? Rs. 3?@0:[_«;

per month with effect from 01.04.38. L@pbsequently the
applicant's pay was reduced to Rs,2900 as on 01,01,86

in the pay scale of Rs, 2375-3500 and as on 01,01,90

“
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the same was fixed at Rs, 5200Q/~. As a result of the
revised pay Fixation, a sum of Rs, 5269,53 yas assessed as
over-payment and the same was ordered to be recovered from
the pension drasing bank. The impugned orders have besn
assalled on the ground that as.per Rule 6 of the Notification
of the Railuay Services ( Revised Pay) Rules, 1986, vide

Board's endorsement dated 19.09.86. The gpplicant exercised

his option to continue to dray pay in the existing scale.
His pay was to be revised znd fixed with effect from 07,04, 86
in the pay scale of Rs, 840-1200/- at the basiQ)pay of Rs,

. Ci5?120/- and thereFore thereafter the same was to be converted

&Lntm 30507

na subsequent progression thereof,
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4. The respondents have contested the case and

have filed counter reply to the same. It has been averred
that on promotion to the post éF CTNL, his pay was fired at
Rs,1120/-, but as per the recommendations of tﬁe 4th Pay
Commission, the tuo scales of CTNL i.e, Rs,840-1040 and'840-1280
were merged and g correSpondiﬂij'scale of Fs.2375-3500 vas
introduced and the applicent!s pay uas to be fixed in the
revised scale of pay with effect from 01.01.86, Therefore
the fixation of pay done to him'earlie: Wwas urong and the
impugned orders.) issued were in order. It has s1s0 been
stated in the Eeply that the Original Aiplication is barred

by limitation since the cause of action has arisen as early as
in 1990 and the OA has been filed only in the year 1997.

Thus the Original Application deserves to be dismissed,

5. We have heard the learned counsel for both
the parties and have very carefully perused the records
of this case. The learned counsellfor the gpplicant

has reiterasted the facts and grounds raised in the 0A
and have emphatically submitted that the applicant was

W as ggggggy,promoted to the higher post on régular basis
and he was given due fix ation on the higher post which
he joined on 10,04.86., The same Cannot be taken away

$0 as to prejudice the rights of the applicant, He has
submitted that the pay fixation maJé on 01.01,86 has
seriously prejudiced his case since he has not been
alloued the pay fixation uhich is admissible on promotion
and the whole episode has résﬁlted the véry promotion
brushed aside. The learned counsel for the appliéant
has strived hard to persuade us that a grave injustice

E had been done to him by causing monetacy loss in as much as
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6. Per contra, the learned counsel for the
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a recovery.has been made for an amount of R4 5269,53 and

there has been recurring peéuniary loss to the gpplicant even
tili date. He has also submitted that the Ralluay has issued
specific instructions to deal with such controversies vide |
circular dated 27,01,89 and what should have been the action
in such cases has been narrated theréunder. The Rules provide
that in such situation, the Railuay Board's circular déted

18406.74 would hold the Field, but it has not beenfound

“espedient for the respondents to adhere to the rules, It has

also been contended on the part of the goplicant that 1lau
relating to the recovery is well settled by now and no ”
recovery could have been effected from the gpplicant but
for the reasons best knoun to #he administrétion, the
recovery was ordered and the;fZEE?E?Egﬁeen alr gady
recovered from the salary/relief 6n the pension of the

applicent, Thus the complete action of the respondents

is contrary to the rules in force.:

respondents has reiterated the defénce as set out in the

reply and has strenuously opposed the contentions submittea ‘

by the learned counsel for the applicant, He has contended

that ‘the uhole episode has arisen due to tﬁe,implementaticn

of the 4th Pay Commission's recommendations from a retrospective
date and no fault can be Fasténed with the zction of the
respondegnts.

7. We have considered the rival submissions

putforuard on behslf of bothgfggrties; As far as the

factual aspect of the matter is concerned, there is hardly

any quarrel. The genesis of the uhole episode, is that

there uas a merger of a feeder post as well as that of
the promotional post, to which the gpplicant was promoted

and paid earlier to the date of merger of tuo scales.
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recommendations of the 4th Pay Commission were glven
effect to, Unfortunately, after merger of both the grades
there remained no post for promotion as per the avenus
of promotion in the normal cheannel, since the gpplicant
was promoted to the highest grade meant for Group 'C' posts.
Thus after 01,01.86, it was impracticable to extend any
benefit of the promotion to the gpplicant and on .this

count no fault can be found with the respondents,

8, Rs far as the question of hardship which is
faced by the gpplicant is concerned, the same “is well
protected by the Ruiluay Administration itself and the
order dated 27,01,89 came be issued to meet similar
situation, wherein it has been specifically provided
that uhile introducing ney scales of pay, orders issued
already on 18,06,74 would apply and in those orders
the following provision has been made in pala 2 (ii)
which reads as under:
" In respect of persons promoted from a
lower to a higher existing scale, where the two
existing scales have been mgrged into a single
revised scale, the pay in the revised scale mays oOn
the written request of the employees concerned made
within three months of the date of issue of these
orders or the notification of the revised pay scale
of the post, uvhichever is later, be re-fixed on the
date of promotion at a stage which is equal to the
existing emoluments as defined in sub~para (i)
above, in the higher existingf§Cale on that date,
and if there is no such stage 'in the revised
sCale, at the stage next below in the scale and the
difference allosed as personal pay to be absorbed in
future increases in pay. The next increment in
the revised scale will be allowed on the date it would
have been draun in the higher existing scale had the
revised scale not been introduced. This protection
, will, houwever, be allowed only in cases where the R ailay
: ' servant had been continuously officiating for a period
of not less than one year on the date of issue of
the notificstion revising the scale of the higher post
or in case he h»s not completed one year's service
on that date, the appointing authority' certifies that
the Railuay servant would have continued to officiate
in the higher post for the period by which the service

rendered in it fell short of one yezr on that date,
hzd the revised scale not been introduced.
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A mere perusal of the aforesaid would reveal that the Railuay
itself have provided certain protection in such cases snd
the pay of the epplicant was to be protected by draving the

personal .
difference asngV.;:Lpay,.uhiCh Was t0 be absorbed in future

R
increments in pay and this document }is relied upon by the
learned counsel for the gpplicant himself. Thus thers is
no reason to teke a different vieuw and we hold that the
applicant would be entitlad to £he protection of pay as per the
sald provisions and to that extent there would be no difficulty
in extending the bené?its to the gpplicant, However, since
the respondents have acted according to the rules and as
there was no promotional post in existence after 01.01.86,
the applicant could by no stretch of imagination can get the
higher rate of pay obviously on promotion and ve are not

impressed with the submission of the learned counsel for the

applicant that his promotion cannot be done away in an

unceremonious{ ) way, especially we) are giving this finding

since no promotional post existed after 01.01.86,

9, As regards the question of recovery the lau

is well settled that no recovery can be made from the employee
concerned until there was no mis-representation on the part of
the employee. This proposition of las is evident from a recent
decision of the Apex Court rendered by é Three Judges Bench

in P.H, Reddy & ors ys. National Institute of Rural Bevelopment

and others  ( 2002 (2) ATJ-208 )., Their Lordships have held
that authorities entitled to rafix the pay if the same is
erronedsusly fixed garlier but no recovery can be made from the

employee concerned. We would like to extract the precise

ok
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obser vations
E:> Meeee the employees~gppellants, who had been in

receipt of a higher amount on account of
erroneous fixation by the authority should not
be asked to re pay the excess pay drawn, and
the efore, that part of direction of the
appropriate authority requiring reimbursement
of the excess amount draun is annulled, "

' Thus in the instant case there would be no guestion of any
recovery on account of over payment since admittedly there was

no mis-representation on the part of the gpplicant in fixation

of his pay.

10, . The upshot of the aForasaid discussion is
the Original Application has force and the same is partly
allowed, As far as thé recovery part of the matter is
concerned, wve hold that the impugned orders in so far they
relate to making any recovery of over payment as a result of
pay fixation done on account of promotion, the same
standt)quashed to that extent. The respondents are further
direct to give protection of pay to the gpplicant in accordance
their circulars dated 27,01.89 read vith order dated 18.06.9@@z01
(supra) and revise the fixation of pay of the gplicant accoraiqgly
The epplicant is entitled to all consequential benefits including
reviséon of pension and pensionary benefits, The recovered amount
of R, 5269.53 shall be refunded to the gpplicant, This order
shall be complied vith within a period of three months from the
date of communication of this order, No costsey h

( J.Ke Kaushik § ( R.K.s Upadhyaya }

Member (3) Member (A)
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