
CENTRAL ADMINISTRATIVE TRIBUNAL 
CALCUTTA BENCH 

O.A. No.378/1997 	 Dated:9.12.2004 

PRESENT: MR. MUKESH KUMAR GUPTA, MEMBER (J) 

MR. N.D. DAYAL, MEMBER (A) 

PRASANTA KUMAR NiWA, Son of Late A.K. Naskar 
Aged about 24 years, residing at Vil.& P.O. 

Fulmalancha,P.S. Basanti, Oist.24 - Pgs.(S) Pin-743 329. 

Vs. 

Union of India service through the Secretary, 
Ministry of Communication, Deptt. Of Post, 
New Delhi. 

V 

The Chief postmaster General 
W.B. Circle, Calcutta. 

The Supdt. Of Post Offices 
South Presidency Division, Baruipur 
Dist; 24-Pgs. (5). 

Shri Pallav Kumar Naskar 
Son of Shri Amal Kr. Naskar,EE)BPM 
Of Fulmalancha B.O, residing at 
Viii. & P.O. Phulmalancha, P.S. 
Basanti, Dist.24-Pgs (S). 

For the applicant : Mr. S.K. Dutta 

For the respondents: Mr. B. Mukherjee for official 
e 	

respondents and Mr. M.K. Bandopadhyay for respondent 
no.4. 

ORDER(ORAL) 
SHRI MUKESH KUMAR GUPTA, MEMBER (J) 

The facts as stated are that: 	The applicant, 

unemployed Youth and belonging to SC community having passed 

V 

Madhyamik examination in First Division in the year 1993 got 
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himself registered with the Employment Exchange in the year 

1994 and pursuant to notification issued by the respondents for 

the post of EDBPM, Phulmalacha B.O. under Canning Town P.O., 

was sponsored by the Employment Exchange. Vide Memo dated 

7.11.1996, Superintendent of Post Offices, South Persay Division, 

Baruipur directed him to appear for interview on 23.11.1996. 

Pursuant to the aforesaid, he appeared on the said date and 

submitted all required documents including title deeds of landed 

property and was expecting his selection to the said post. Since no 

response was forthcoming, he submitted representation dated 31st 

January, 1997 which remained unconsidered. He was shocked to 

learn that respondent no.4, less qualified than him was selected 

and appointed to the said post in disregard to well settled position 

of law. It is contended that the selection and appointment of 

respondent no.4 is illegal and arbitrary and without jurisdiction 

and he,being more meritorious and having satisfied all required 

conditions is liable to be appointed. The applicant has also 

pleaded mala fides, malice in law, violation of rules and principles 

of natural justice etc. 

2. 	The official respondents by filing their reply contested the 

applicant's claim and stated that applicant being a co-sharer of the 

joint property did not produce any registered deed showing to be 

the exclusive beneficiary of any unincumberred property. 

However, the contention raised in para 4 (p) that the applicant had 

obtained the highest marks in the Madhyamik examination 

compared to others, including respondent no.4 was not denied. 
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Respondent no.4 also filed his reply and contested the 

applicant's claim by stating that the O.A is barred by limitation, 

laches and acquiescence. 

We heard learned counsel for the parties at length and 

perused the pleadings. From the perusal of the records produced 

before us, it is seen that the 'applicant had secured 548 marks in 

Madhyamik Pariksha 1990 in comparison to respondent no.4 who 

has secured only 451 marks in the same examination. The 

applicant's candidature was rejected merely because he was 

holding the property in joint name and not in his name exclusively. 

It is seen from the record that earlier the present O.A was 

allowed vide order dated 5th May, 2000 and the selection and 

appointment of respondent no.4 was set aside holding that merit 

was the first, criteria for selection following the law laid down in 

Baliram Prasad vs. Union of India & Ors, reported in 1997 (2) SCC 

292, and also that it was not the intention of the authority while 

inviting applications to the post in question that the property 

should be held by the candidate in his own name. The said 

judgement was challenged by filing Writ Petition C.T. No.739/2000 

before the Calcutta High Court and vide order and judgement 

dated 30.1.2000, the aforesaid order passed by his Tribunal was 

quashed and set aside and the matter was remitted to this 

Tribunal for consideration of the same afresh. 

Mr. S.K. Dutta, learned counsel appearing for the 

applicant strenuously contended that while setting aside the order 
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of this Tribunal dated 5th May, 2000 and while remanding the said 

O.A, the Hon'ble High Court made a reference to the notice issued 

by the Employment Exchange on 25th September, 1996 requiring 

the candidate to possess adequate means of income from an 

independent source of livelihood. The circular dated 1.1.1994 

define the meaning of adequate means of livelihood. It was 

contended by Mr. Dutta, learned counsel that the said order and 

judgement was rendered on 30.11.2000 but the Hon'ble High 

Court had not taken into consideration an earlier judgment of the 

same Court dated 22nd June, 2000 passed in W.P. C.T No.21/2000 

holding that the purported classification issued by the. Union of 

India with regard to the income and ownership property condition 

that ownership of a property is a "must" condition cannot be 

accepted for more than one reasons and clarification cannot be 

made in relation to provision of rule which is clear and explicit. 

The said clarification was issued by the Department on 18th 

September, 1995. Reliance was placed on an order passed by 

this Bench in O.A. No. 123 1/2000 dated 23M  August, 2004, 

Mahababur Rahanian vs. Union of India and Others, whereby a 

direction was issued to consider the candidature of the applicant 

therein for regular appointment based on his merit position. 

Similar reliance was placed on order dated 29th July, 2004 passed 

in O.A.No. 1409/1997, Subrata Mukherjee vs. Union of India and 

Others, wherein it was held that the doctrine of preference by 

ignoring the claim of other candidates having higher merits was 

ultravires of the provisions of the Constitution and appointment 

made in such circumstances was not legal and valid. However, 

I. 
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keeping in view that the appointment of respondent no.6 was 

made long back and he continued in the post concerned, direction 

was issued to accommodate him against the immediate yacancy as 

he could be blamed for the action of the official respondents. 

Mr. M.R. Bandopadhyay, learned counsel appearing 

for respondent no.4 on the other hand, placed reliance on order 

dated 31st March, 2000 passed in O.A. No.447/1995, Ziaul Haque 

vs. Union of India and Others, of this Bench wherein it was held 

that the applicant who got more marks than the private 

respondent therein could not have claimed the appointment 

merely on that basis as he failed to submit documents of landed 

property in his name and therefore, the lacunae on the part of the 

applicant cannot be cured subsequently. 

Mr. B. Miikherjee, learned counsel for the official 

respondents stated that the respondents are unable to adjust the 

applicant as he did not possess the landed property in his own 

name at the relevant point of time and therefore, he was ineligible 

for the post in question. He also placed reliance on D.G. Posts 

D.O.letter No.4035/10th Plan/Plg dated 14.8.2003 issued in 

connection with the impending proposal to revamp the rural postal 

network and directing that no vacant post of Grameen Dak Sewaks 

be filled up in any office which has hand or more, till further 

instructions. 

On bestowing our careful consideration to the 

contention raised by the parties and upon hearing the counsel for 

both sides as well as perusing the pleadings and judgements 

placed before us , we find that the order passed by this Tribunal on 

N 



5th May, 2000 setting aside the selection and appointment of 

respondent no.4 was indeed quashed and set aside by the Calcutta 

High Court vide judgement dated 30.11.2000 in W.P. C.T 

No.739/2000. Though there may be some substance in the 

contention raised by the learned counsel for the applicant that the 

Hon'ble High Court did not notice its earlier judgement dated 22nd 

June, 2000 in W.P. C.T. No.21/2000, but we are required to read 

both the judgements harmoniously. It is well settled law as laid 

down in 1997 (2) SCC 292, Baliram Prasad vs. Union of India, that 

merit is the first criteria for appointment. Vide judgement dated 

22nd June, 2000, the Hon'ble High Court considered a specific 

question as to "whether the requirement as regard to income and 

ownership of property is mandatory" and after discussing in detail 

about the said aspect as well as Rule 3 of Posts and Telegraphs 

Extra Departmental Agents (Conduct and Service) Rules, 1964 as 

well as certain judgements ruled that any provision imposing 

restriction in the matter of obtaining an employment must be read 

keeping the provisions of Articles 14 and 16 of the Constitution in 

mind and also observed that the applicant's case was not 

considered in its proper prospective. 

A perusal of judgements dated 22nd June, 2000 in W.P. C.T. 

No.21/2000 shows that other specific question which was 

considered by the High Court was "whether filing of document of 

title in relation to immovable property is a principle condition for 

appointment for the post of Extra Departments Branch Post 

Masters" as well as "whether the requirement as regards income 

and ownership of property is mandatory". After noticing the facts 



In 

Eli 

10 Jneumjtfioqqi i biris rith ' 	 f;J2t 	 iM 

j4fj d tbis i' bim thsip bhii Pow P.on 1biwqi 

+ 

- 	 .cLW ru fl001.f.(/ hift) if iTTY,1MJ1 biv rtuo.) ripiH 

it 

	

	 14p, irms d Ifam 	-n(i 1:I10r1T' 	OOO\P4C'Y.o4 - - 	- 

'r1j tsdi mi ilqa.s taij ii Jio b- riivJ rUJ vd hin-t niint.tctu 

b,nb 1nmbu1rflhwi 'Ji 5iii tnu bfb i -iuoD cIH iltfcroH 

i)$1J oJ 1xriiiipirii ,w )ijd ,UOJS.\ E'..ut'1 .T ) CJ ,/ fli &)OO • cILJ(J 

b1iI 	wt 	16-ri .&i iT :tiuoin rn Ihd in'irrv,bu 'rf.j diod 

ltiril 'nibril 10 noinJ .i Psp j~-10. rvinihF' ,:1i 	() T'P r rr Lii/c+1) 

biHb irmgbuj 'bh/ .JnirTIu1ioqqt- -61 iirn ii -Al ai Jiritn 

iIixqa & b'J b1erIO it+io9 iiI1 )fd'flOH ItI O1>J. •flfJ 

brli3 innoirix oi b*iBo,,j"j F n 	 dJ 	riivt oi a; eIoi.:up 

lisitb ni rziuib -tfflcm bnj 'rioJiEntri•i iiiiq.nq b qidirrio 

EriqI3ubT bim 10q liov 	 bu* Jdl iutx{c 

13 •'ô! .ai!n1 (rn 	btit t-)rrrrIoD 	a I fj'+/. lin )rrI1- t3q')G 

rioiivp1q 	rIs 1kfI t biEici ? icrt 	flitill)') &f 

bn id iarn 1nfl1vc{qrfI n' 	nicxi 	i 	6fl1 '3JI rii 11OIiZflm rt 

iii cioi 	iiiino) r1J Io ii i)fT. 	I k')1fh/ 	 irI 	r1fC'M!?1 

mOlt 	I13VF •iB3 +'11flZ)1LCqfi. 	dt JAI 	)i i 'ie 	brin t)rlr:n 

9'ftYq(Y1q i.qu iq e1i iii 

.T.J •q.w ii OOO 	iu'I 	h3irth r'iIrn ihuj lo IsLrux1 A 

cwi dci-fw riojinp fliqa 	tIAI Pwoffa 000S\r.oV1 

lo iUmUuOh lo fIiUl V)riJ-)d /$' aEVf inio') tILH '( 7(1 hbiar! 

'iol noiJibrIo) 1i'riiiq qi hqoiq 	1d 	i 	1fEIi1 o I 	uii I ±i 	ill 	ii ii 

0q 	ri.JnffIR a1rT)rnrIJ3q)t1 1iJX3 	10 	1?Oq 	nlJ ioi 	intniioqu 

mo,ni ttByr anJn,cnyIi1rp'yI ri 	duI'i' 	c 

JDi31 wfl anioijon 1J1 	 • 	 1, jir1iin i,o brt 



7 

as well as the rule position in relation to Post and Telegraphs Extra 

Departmental Agents (Conduct and Service) Rules, 1964, it was 

observed that rule-3 of the aforesaid rule did not refer to ownership 

of any property but merely referred to the capacity of a person who 

is asked to offer space to serve as the agency premises for postal 

operations and nothing more. With regard to the condition of 

ownership and property, it was observed that the ownership of a 

property is a must, cannot be accepted for more than one reasons, 

firstly, a clarification cannot be made in relation to provisions of 

rule, which is clear, and, secondly that the purported clarification 

issued on 18th September, 1995 was not widely circulated. In any 

event any provision imposing restriction in the matter of obtaining 

an employment, it was held, must be read keeping the provisions 

of Articles 14 & 16 of the Constitution in mind. Since the above 

aspect was not considered by this Tribunal, the matter was 

remanded for consideration afresh in accordance with law. 

Similarly, a perusal of order dated 30.11.2000 passed in 

W.P. C.T. No.739/2000 reveals that the matter was remanded to 

this Tribunal for the reasons that the Tribunal did not consider the 

issue as to whether the requirement stated in the notice to the 

Employment Exchange was in accordance with the rule for 

appointment or not. Similarly, the purported circular dated 1st 

January, 1994, clarifying the meaning of "adequate means of 

livelihood" had not fallen for consideration before the Tribunal. 

10. 	We may note that the Full Bench of this Tribunal considered 

the requirement of possessing adequate means of livelihood as 

required under Department of Posts circular dated 6.12. 1993 in H. 
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Lakshmana and Ors. Vs. The Superintendent of Post Offices, 

Bellary and Ors, 2003 (1) ATJ 277, decided on 2.12.2002. After 

noticing various judgements including the judgement of Hon'ble 

Supreme Court in Indira Sawheny and Ors. V. Union of India and 

Ors., 1992 Supp(3) SCC 217, it was held as follows: 

"19. The result would be that we have no hesitation 
in concluding that the condition so imposed 
pertaining to adequate means of livelihood in the 
circular of 6.12.1993 must be held to be invalid. 
We hold accordingly. 	As a necessary 
consequence, the answer would be as under: 

"Possessing of adequate means of 
livelihood in terms of Circular dated 6.12.1993 
of the department is neither an absolute 
condition nor a preferential condition requiring 
to be considered for the above said post." 
(emphasis supplied) 

A cumulative reading of the above judgements goes to show that 

possessing adequate means of livelihood is neither a preferential 

nor an absolute condition and requirement so prescribed vide the 

aforesaid circular dated 6.12.1993 was held to be invalid. In the 

facts of the present case, it is an admitted fact that the applicant 

had obtained the highest marks in the Madhyamik examination 

compared to respondent no.4 as he had secured 548 marks in 

comparison to respondent no.4 who secured only 451 marks. The 

only reason for rejecting his candidature was that the applicant 

was holding the property in joint name and not in his name 

exclusively. It is wellS settled law that when a statute/O.M is 

declared to be illegal, the effect of such judgement is that such 

statute/O.M was never in existence. 

4 



Once it is found that the applicant was more meritorious and 

his claim was not considered on a totally irrational and arbitrary 

ground, the legal consequences resulting from the voiding of such 

an illegal exercise must follow. Therefore, we have, no hesitation to 

conclude that the condition of holding property in the name of the 

candidate exclusively, was not justified and could not have been 

the reason for rejecting his candidature. Merit being the criteria 

for appointment to the post in question, the applicant had better 

claim than respondent no.4. If we read the judgements passed by 

the High Court of Calcutta as well as law, laid down in Baliram 

Prasad as well as H. Lakshmana (supra) cumulatively and 

harmoniously, the conclusion is inescapable that the applicant 

who had been the meritorious should have been appointed to the 

post in question.' 

In view of the discussions made herein above, we allow the 

present O.A and direct the respondents to appoint the applicant to 

the post in question as expeditiously as possible and preferably 

within a period of 3 months from the date of receipt of a copy of 

this order. 

As far as respondent no.4 is concerned, we may note that as 

per the D.G.P&T letter dated 18th May, 1979, effort should be made 

to give alternative employment to ED Agents who are appointed 

provisionally and subsequently discharged from service due to 

administrative reasons, if at the time of discharge they had put in 

not less than three years cdntinuous service. Since respondent 
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no.4 was appointed and continued to work in the said post as per 

appointment order dated 14.3.1997, the respondents 1-3 will be 

advised to follow the mandate of the aforesaid communication. 

Accordingly, the O.A is disposed of. No costs. 

N.D. DAYAL) 	 (MUKESH KUMAR GUPTA) 
MEMBER (A) 	 MEMBER (J) 

mr. 
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