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ORDER

" M.L.Chauhan, J.M.:

The applicant is aggrieved by the gradation list of Junior
Telecom Officers circuiated by the .respondent No. 3 under office
oraer dated 23.2.?5 (annexure-A) whereby the year of ailotment of ‘the
applicant.was' shown as 1989. He has prayed for assignment of his

P
o

seniority in the grade of Jr. Telecom Officer showing his year of
.

~allotment as 1982.
2. The relevant facts may now be noticed.

The applicant’ was initially appointed as Telephone Inspector
. in the P & T Department on or ab;ut 22.6.70 and was posted in North

&ilsast Telecom Circle. Thereafter, he sought inter-circle transfer to!
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Calcutta Telecom Circle which was accepted vide office order dt.
3.11.77 and he jdined in the CcCable Plaﬁning Section of Calcutta
Telephoﬁes on 1_12.19%7. However; such transfer was made under rule
38 of the P & T Manual, Yol. 1V, copy of which has,been annexed at
annexure-B. Thereafter, the applicant -was once again trénsferred from
Calcutta Telephones to West Bengal Telecom Circle with the ;pproval of

the competent authority under rule 38 of the P & T Manual, vol. IV on

" .mutual basis with one shri Gopinath Dey, who was working as Telephone

Inspecfor at Katwa under Burdwan Te}ecom District vide office order
dt. 19.4.80 (annexure-C) and pursuant to that order, the applicant
joined the West éengal Telecom Circle at Burdwan Telephone Exchange on
30.4.80 . Since the transfer of the applicant was on mutual baéis and
since it was a case of inter-circle tfansfer,.his seniority was fixed

in the gradation list of Telephone Inspectors of West Bengal Telecom

Circle as per provisions of rule 38 of P & T tanual, Vol. IV

(relevant extract appended at annexure-X-5 to the reply). The
applicant claims that his seniority as Telephone Inspector in West

Bengal Circle should have been fixed w.e.f. 1.12.77; the date when he

. joined the Calcutta Telephone circle on transfer from North East

Circle under rule 38 of P & T Manual, Vol. IVT It is his further
case that although Shri Gopi Nath .Dey with whonm hé sought mutual
inter-circle transfer was recruited in the Deptt. in the year 1#71,
but has been assigned seniority as Teléphone Inspector at S1. No. 25
taking his year of appointment as 1974 whereas the' applicant, who
joined the Department as far back as in 1970 and came on transfer to
Calcutta Tglephoﬁe in 1977 cannot be considered as junior and his
seniority should be assigned at least w.e.f. 1.12.77 when he joined
the Calcutta Telephones on inter-circle transfer.

The fufther case of the applicant is that while he was working
under respondent No. 2; he appeafgd in the departmental competitiQe
examination for promotion to the cadre df of Jr. Engineer/Jr.

0

Telecom Officer against 10% quota in the‘ year 1982. The said

QQf}gmination was held on 24-25.8.82 and the result was published on

|
|
|
]
i
|
|




: 3-:

"16.2.83. In the reéult,\the applicant was declared as qualified along
with threé other officials out of whom two had qualified in the first
‘attempt while one Shri Subodh Kr. Patra had qualified at the second
attempt. A copy of the result is also annexed with the petition as
annexure-E. It is the grievance of the .applicant thatl the persons
junior to him, who had qualified in the competetitve examination along
with him, had been absorbed as JTO from earlier years, whereas he was
absorbed as'such in the year 1989. Thus, according the applicant, the
action of the respondent authorities ~in not allotting the vacancy
which was available in 1982 to him for absorption as JTO is arbitrary
and mala fide. He has, therefore, soﬁght the relief that his year of

allotment on the post of JT0 should be declared as 1982 instead of

1989.
3. The respondents authorities have contested the cése by filing
a reply affidavit. The main case of the respondents is that the

applicant cannot be. assigned seniority w.e.f. 1.12.77 under rule 38
of the P & T Manual, Vol. IV as the petitioner was mutually
transferred from Calcutta Telephones to West Bengal Telecome Circle
and as such he has been assigned bottom seniority when he joined the
W.B. .Circle as on 30.4.80. It has been further stated that the
applicant was inadvertently permitted to appear in tﬁe departmental
competititve examination'for promotion to the JTO0 against 10% quota
held on 24-25;8.82, as according to them, the applicant did not put in
requisite years of continuous satisfactory service in the cadre of
Telephone Inépector in the W.B.Circle taking into account his date of
joining as 30.4.80 and thus he was not eligible to appear in the said
competitive examination in 1982. ficcording to the respondents, a

person ‘should have put in requisite year of service in a circlefunit

.in which the promotional post exists and the service rendered by the

applicant in other circles/units cannot be counted for the purpose of
determining eligibility under the rules; The respondents have also
. relied upon the letters dt. 7.6.82 and 8.4.83 issued by the P & T

%29§ptt. New Delhi whereby it has been clarified that service of an
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official transferfed under rule 38 of P&T Manual, Yol. IV for‘the
purpose of appearing in the departmental examinatibns in the new

‘ recrui£ing circlefunit will Eount only from the date of joining that
new circle/unit irrespective of the fact whether the tran;fer was with
or without mutual ékchange. It is further stated in the reply
affidavit that though the applicant was not eligible to appear in the
departmental éompetitive examination, still he was subsequently
absorbed on the basis of the result" ofy that examination after
absorbing the other persons who had qualified along wjth him and = were
admittedly senior to him in the W.B.Circle. Thus, according to the
respondents; no injustice has been done to the applicant..
4. ' He.have heard theA 1d. | counsel for the parties and have
perused the documents placed on record.
5. Ld. counsel for the applicant has vehemently contended that
as pér pro#isions'contained in the Recruitment &.Promotion Rules for
the post of Jr. Engineer/Jr. Telecom VOfficer, the applicant was
eligible to appear in the cﬁmpetetive examination against 102 quota
meant for promotion as JT0 in the year 1982, even if he was as;isgned-
bottom seniority in the new Circle. The 1d. counsel further
contended that the recruitment rules do not contemplate that for the
purpose of eligibility ‘under 10% quota meant for combetitive
'examination,‘sefvice rendered bQ the applicaﬁt’in-the previous circles
has to be wipéd out and as such the clarification as given by the
respoﬁdentl authofities vide ﬁnﬁexures—Xlo .& X11 to the replQ are
against the stafutory rules aﬁd amount to supplanting \the statutory
provisions. The 1ld. counsel for the applicant has also contended
that the eligibility and seniority are two distinct and different
factors and as such, seﬁiority cannot form the bésis for the purpose
appearing in the competititve examination against 10% quota meant for
promotion of Telephone Inspectors etc. to the post of qTO etc. He
has relied on the decisions of the fipex Cburt in the case Scientific
Adviser to Raksha Mantri & Anr -vs- V_M.Joseph, AIR 1998 SC 2318 and

E&Eﬁe decision of this Bench of the Tribunal in the <case of Venkata
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' ' ' Reddy Boola -vs- Director of Education,.n & N Admn., 1986vATJ 340.

6. In order to appreciate the matter in controversy, it will be
useful to consider the relevant provisions’ contaiped in the Junior
Engineers (Recruitment) Rules, 1980, which govern the field- These
Rules were notified vide notification dt. 26.12.80 and were to come
into forée on the date of theif publication in the official gazette.
A copy of‘the said Rules has been annexéd at annexure-R8 of the reply
affidavit. Rule 3 ibid provides for method of recruitment, age limit,
qualificatidns etc and it stipulatgs that the method of recruitment,
age limit, qualification and.other matfers relating to the said post
shail be as specified in columns 5 to 13 of the'SChedule to the Rules.
Here we are concerned with eolumn column 10 of the Schedule thch
deals with the method of recfuitment whether by direct recruitment or
by promotion or by deputation/transfer and the percentage of vacancies
to be filled by various methods. Item Nos. (iii) & (iv) of column 10

. are reproduced hereunder :-

(iii) 10 per cent by promotion of Transmission Assistants,
Telephone Inspectors, Auto Exchange Assistants and Wireless
Operators through a competitive Examination; and

(iv) 10 percent by projmotion of Transmission Assistats,
Telephone Inspectors, Auto Exchange Assistants and Wireless
Operators on seniority-cum-fitness basis through a separate
qualifying test, the inter se seniority of the officials being
decided on the basis of length of service in the grade.

Similarly, column 11 of this Schedule clarifies the various

expressions used in column 10. Item No. (2) of this column reads as

follows :-

“2. Against the quota of 10 percent referred to in item
(iii) of column 10, Transmission Assistants, Auto Exchange
Assistants, Telephone Inspectors and Wireless Operators, who
have put in at least five or three, as the case may be, vyears
of continuous satisfactory service in any of the aforesaid
four cadres on the 1st July of the year of recruitment, will
be eligible to appear at a competitive examination."”

7. From a reading of the aforesaid statutory provisions of the
Rules, it 1is clear that item No. (iv) of column 10 deals with

%ﬂbgsgmotion from the feeder cadres and seniority plays.a vital role in
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making such promotion. On the other hand item No.- - (iii) of column 10
deals with promotion to be madé through compétitive examipnation under
10% quota and sehiority is not a criteria or determining factor for
makin§ promotion against this quofa. Further, item No. (2) of column
11 provides ihat only those persons will be gligible to appear\at the
competitive-examination against io% quota referred to item No. (iii)

of column- 10, who have put .in at least 5 or 3 years, as the case'may

be, years of continuous satisfactory service in any one of the cadres

«

mentioned therein. Admittedly, fhe applicant had put in the requisite
years of service in the cadre of Telephone Inspector in the year 1982
when. the competitive examination was held as he was initially
appointed in the Deptt. in the year 1970 as Telephone Inspector.
There is nothing in item Nq. 2 of column 11‘that the seryice rendered
b; a person in a circle/unit where the vacancy has arisen shall only
be counted for the purpose of eligibility against 10% quoté referred

to in item No. (iii) of column 10. Under such circumstances, we are

-of the views that the service rendered by the applicant as Telephone

Inspector in earlier circles hﬁs to be counted for the purpose of
dete}mininé his eligibility even though he may have beén assigned
bottom seniority in the new circle/unit where the 'vacanCy is
available. Thus, the stand taken by the ‘respohdents that the

applicant was wrongly allowed to -appear in the competitive examination

' against 10% quota under item No. (iii) of column 10 in the year 1982

is  without any substance and has to be rejected because no
administrative instructions can supersede the provisions of statutory
Fules, they can at best supplement or fill up the\gap in the Rules.
8.  Now the question which arises for consideration is as to- how
the-péfsons who have qualified in the competitive examination in terms
of item No. (iii) of colﬁmn 10 of the Recruitment Rules should be
absorbed aﬂd assigned year of recruitment in the gradation list of Jr.

Telecom Officers in the event the vacancies available against this

quota in a partibular recruitment year are less than the persons who

q;lﬁgye qualified in -the examination.
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9. "~ The stand taken by the respondent authorities is that the year

" of recruitment of persons who had qualified against 10% quota of

vacancies for a particular recruitment year may change if the number

of qualified candi&ates in that vyear inciuding those, who had
éualaified in earlier examinafions but not trained, exceeds the
earmarked vacancies against 10% quota of the vyear and the year of
recruitment of a qualified candidate means the year aéainst which
vacancy the candidate can be absorbed. For this purpose inter se
seniority in a particular circle/unit where the vacancylhas arisen is
made the basis for making promotion. Keeping this principle in view,

Shri R.N.Mukherjee was absorbed against the vacancy of 1983 as per his

seniority and Shri Promode Ranjan Nath was absorbed against the

vacancy of 1984. Similarly, Shri S.K.Patra, who had qualified at the
second chance in the year 1983 was accommodated against the vacancy of

1984. From annexure-X18 dt. 17.9.83 to the reply we find that this

is the result of 1983 examination against 10%2 quota in which Shri

Patra qualified in - paper~-II as he failed in this paper in 1982
examination. In para 5 of this letter issued by the Asst. Director

General, New Delhi it was directed that those candidates who had

qualified in the examination held in May 1983 in Paper-II only shall

be deemed to have qualified in the exémination held in August 1982.
It is on the basis of this order that Shri Patra was deemed to be a
qualified candidate of the 1982 examination even though he cleared

Paper-II in the subsequent year i.e. in 1983.

~10. Now, admittedly the_applicant also had qualified in the vyear

1982 along with the aforesaid three persons. The contention of the
respondénts is that even though the applicant Qas not eligible to sit
in the qualifying examination for 10% quota held in August 1982, he
was-inadveftently allowed to appear ’in that examination and he
qualified in the saidA examination. » However, his candi&ature as
successful candidate against the said examination was not deniéd and

accordingly, the applicant was accommodated dgainst 10% quota of

u@Q!gpancies available in the year 1989 without asking him to appear' in
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freSﬁ}examination. It is ﬁlso stated that the applicant was offered
for p%e-appointmeﬁt traininé in thé cadre of JT0 commencing on
21.1.?1, but he discontinued the.training on medical ground and he was
subse&pently sent for training w.e.f. 4.11.91 and on successful
6ompleiion of training he was appoinfed as JTo w.e.f. 20.?92. Had he

not di$continued the training which commenéied on 21_1.91, he could

have béen appointed 9 ﬁonths earlier than 20.7.92. However, his year

of recruitment was assigned as 1989 as per vacancy positiqn against
vlo% quéta on the basis of his success in 1982 examination.

11. . From the above, it is quité evident that the appointment to
thé posi of JT0 was made strictly on'thé basis of seniority in West
Bengal Circle since the number of vacancy available against 10% quota
in a particular vear was less than the number of candidates qualified
in the lexamination. Considering the seniority position of the
applicaﬁt in the feeder gr&de of Telephone Inspector in W.B. Circle,
he was allotted year .of recruitment’ as 1989. The fact that the
applican£ was wrongly allowed to appear in the competitive examination
against io% quota in the year 1982, did not weigh with the respondent
aqthorities» in'giving him appointment as JT0 according to his turn as
is evidgﬁt from the réply affidavit. Relevant part of the reﬁly is

quoted héreundér T

to24. e It is stated that as per Rules, the applicant
was not eligible to sit in the qualifying examination for 10%
quota held on 24th -and 25th August, 1982. But he was

- inadvertently allowed to sit in the said examination.
However, as the applicant had qualified in the said
examination, his candidature as a successful candidate against
the said examination was not denied and accordingly the
applicant was accommodated against 10% quota of vacancies .
available in the year of 1989 without asking him .to appear
afresh for the said examination. So, the question of denying
the applicant due consideration in regard to his promotion to

JTO cadre on the part of the respondents does not arise at
all.

25. ... Since the applicant was actually not eligible
to. sit for the said examination, he was enlisted as qualified
candidate but his training in the cadre of JE/JTO was held up
until  such ~time all the qualified candidates against
qualifying quota senior to him were deputed for training. "
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12. VThus, from the above, it is quite clear that the candidature
of the applicant against the competit;ve e#amination in which _he had
qualified waé not denied and the applicant was accommodate against 103
quota of vacancy which became available only in the yeaf 1989, was
allotted to him without asking him to appear in a fresh examination.
It is also evident from the reply affidavit that the pre-appoinfment
traihing of the applicant for the post of JT0 was held up until such
time all the qualified candidates senior to him were deputated for 7
such training.
13. Thus, considering all, we are of the view that no prejudice
has been caused to the applicant even if we hold'that the stand of the
responaent authorities that the apblicant was not eligible to appear
in theicompetitive examination against 10% quota held in 1982 as he
did not put in reqﬁisite year of satisfactory service in the W.B.
circle/unit, was without any substance.
14. ‘Before parting with the case, we may also mention that the
promotion of the ‘applicant and others, who had qualified in the
competitive examination against 10% quota depends upon their inter se
seniority in the feeder grade in view of the fact that the number of
vacancy available in a particular recruitment year wﬁs less than the
totél ndmber of candidates qualified in the examination. " Admittedly,
the applicant joined the W.B.Circle as Telephdne Inspector on mutual
| transfer basis with one Shri Gopinath Dey vide annexuré-c dt. 19.4.80
and the applic;nt actually joined the W.B.Circle on 30.4.80 at
Burdwan. 1The applicant has annexed at annexure-F to the application a
seniority llst of Telephone Inspectors etc. as on 1.4.88 wherein' the
p031t10n of the appllcant has been shown at Sl. No. 12. In column
12 of thiS‘list it is mentioned that he joined under Rule 38 from CTD
mutually with Shri Gopinath Roy, TI, TFO to CTD. Neither the
applicant hor the reépondents have brought on record fuli seniority
list of' Télephone Inspectors. Nowhere it is clalmed by the applicant

that he is senior as Telephone Inspector to those persons who have

kg//?een- allotted year of recruitment earlier than him against 103 quota.
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He has also not sought any relief regarding fixation of his seniority
as Telephone Inspector in this OA. Moreover, the seniority list as

annexgd by the applicant himself for the post of Telephone Inspector

is of 1988 and if he had any grievance about his placement in this

seniority list, he ought to have agitated the matter earlier which' he’

did.nét do. At this lﬁte étage,,therefore, it is not_possible for us
to adjudicate'fhe matter, eépecially when he has not impleaded any of
the persons above whom he claims seniority as Telephoné Inspector in
w.B-Circleyand’uhen enough materials have not been bfought on record
by eiéher side.

15. | For the reasons sféted above, wé find no mgrit in this 0A and

it is accordingly dismissed. There will be no order as to costs.

(M.L.CHAUHAN) _ , (S.BISWAS)

| MEMBER(J) HEMBER (4)



