- holding the said  promotion. The relevant issue to be decided herein is therefore the
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH. - ' )
. !
In the matters of : A

1. O.A.No. 164 of 2001
Bldhan Chandra Ghosh & Ors Vs Defence
2. OA No. 217.of1998
§ajal Kr Kundu Vs Defente
3. OA No. 362 of 1997
Narendra Nath Dey & Ors Vs Defence

VA
S.%OPSIS OF THE CASE
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The apphéants have approached ihls Hon {ﬁlb Trltidhal Bdmg dgéheved by _
the order of deprlvatldh lh regard to their ﬁ%dmdtlon fo nddt hlghér grades Bf 'Ch‘diféerinah
Gr. Il at par with obheP . colleagues, who. BAH been allowed a niarch ahedd bf {héfngon'

the only alleged gtbdﬁd that the apﬂ Eants got antedated ‘notional! Eedlbhty and S

oonsequent promotion td Supervisor Gr., B and Chargeman Gr 1l and 1n some.' cgses ‘

i
even to Chargeman Gr. Iy whereas the sald dfher behéfitéd coll%agues had Been hbl(}lng‘

o~ i

’dae said posts on normal seniority basis. Tﬂe sdid beﬁeﬁted colieagues would ‘have been’ ’}!;

otherwise remained Jumof to the apphcants in terms df sémonty and promotxon had the); . '..'{fi*'

not taken the advantage of the wrong actlon of the respondents. in depressmg the

. legitimate seniority posmon of the apphcants In other words, in the mstant matters the )
~only issue to be decided is as to whether the persons holdlng notlonal semorlty and

consequently getting antedated promotions based thereon would contmue enjoymg same L

and similar treatment and consequent beneﬁts at par with those who had been 1mt1ally
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difference, if any, between the concept of application of notlonal semonty and . mmal

holding the said semor’lty position by some . others ﬁom before. According tol the

applicants, there is no! difference at  reckoning of notional seniority by way of

amending the wrong seniority positioti made by the respondents earlier and the actua15_ .

earlier seniority position drawn up in cases of bthers similarly  situated w1th0_ut% |
committing any mistake. l

2. That although the aforesaid O.A No. 164 of 2001 was filed in 2001,; bdt\ |
the fact remains that the ihitial O.A arising out of Whlch O.A 164/01 was ﬁled in“f
1999 i.e, almost s1multdnedusiy with the other two O As The earher O A. No 932 df_:-
1999, which was dlSpOSgd of on 10.12.1999 by thls Hon ble Tnbdnal with adlrec’uon_

f

upon the respondents thaf the changed seniority * woﬁ the bﬁSlS 'of _Pﬁhélﬁal bench '} |

judgment, Supremé Court judgment atd more pdrtlcularly by exécdﬁ‘vd. order dated

23.8.94, which was 1sshed by the respondent No. é ;as their 'éoh&hﬂ'! O#P

kept concealed in the liepamnent marked with chhﬁdehhal The Hbﬂﬁdah’ts were '
directed to file fresh rebresentatlons covering their s{ﬂhd for défeﬁbé dh fhdéh "dspe‘cts :

!
‘.‘

and thereafter the respoﬂdents were directed to 1ssue‘ h reasoned aﬁd Bhdi& ort{el on .
" such representatlons As such when the aforesaid thréé métters {%re ﬁidd ihl,é‘ii And .

.....

99, the same issue was bonsidered afresh as per dlreli dﬁ drspoéihg of O A N‘ 9§2 of
1999 on 10.12.99. The respective order dated 4&%600 and tﬂh speakxﬂé Me% haled _

__.,_.—._aﬂ—.A—;g-(-—r"

thereon are annexed at phge 81 and 93 to O.A.No 164 of ZOOJ;Bldhan bﬁaﬂdra Ghose

& others. It is clear fiom the impugned Speakmg order datbll 11123000 {Ha{ the
respondents have been relying upon the judgment dated 22.12. 95 of the Prmblpal Benci,h

stating that in the said judgment it has been held thdt bersons gettmg notlonal sémonty v

cannot go ahead in seniority and promotion beyond those similarly situated persons who
were regularly promoted earlier. In the other matters they have also raised extra alleged
grounds in favour of their contention by citing the judgment in- O.A. No 217 of 1987
S.K. Chattopadhyay & Ors Vs U O.I & Ors of the Jabalpur Bench . They have also !

;
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stated that the aforesa1d contehtlons have been upheld by the Hon’ble Supreme Court m'
S.L.P.No 13257 of 1991, KKM Nair & ors Vs UOI by way of dismissal of the.
S.L.P. The apphcants state vehemently that all the aforesaid contentions are
absolutely untrue, based on deliherate mlsrepresentation of legal and factual posmdh
and making of untrue subhﬂssnons in that no such bontentlon has been upheldlh
the Principal bench case or.in the KX.M. Nair case ‘Rather, the Hon’ble Supren‘le
Court at para 14 of the Juhgment in’ kKM Nair case has been pleased to make It
clear that the said conten&hns were - not accepted By the Apex court. _ The v only

{

reason for which the SaLsi’ was dis
that the executive order ‘of the red ':'bﬂdents to prdthote péﬂ&uhs‘.- \
statutory rules under Art-éﬂg"of the 'ir‘ﬂhstﬂutlon wdg de aﬂh ds sﬁeh
& Ors could not rely upoh Mb same‘ in fact, the smd SLPd Juégmeiiff
repeated and re-lterate& he ahh{ié judgmerit i{nd ordéfi pziése
Ramkrishnaiah case. As hlready sﬂiiéh above, at ﬂﬁra 14 o} iﬂe ﬁAﬁi j(i
has been clearly state& zhat the rédSon shown By the Jﬁhﬂipbf Be h’ M‘ the
Tribunal can not be heeepted Both ﬂle aforesalci jlldgments thé Beéns’ 'ér&ﬁexéd Ht
annexure ‘Y-5’ and ‘Y4 ‘i,e page 63 aﬂd 53 respectlvely to the r" tnhdéf i @A 'hlo

164 of 2001, Bidhan Ch&hdfa Ghosh Vs U.0O.I and also to the réibiﬁder i NLféﬁdﬁéﬁath

Dey’s case supra. G
afb}l&a‘m &_Jqﬁ
i‘~f"

3. It is worthwhile to hientlon in this connectloﬁ %hat aﬁ hé -

J il
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raised by the respondedts in the context of nohdﬁal prothhﬂ“h vis: aMs

promotion have been rejected in no uncertain term§ by this: I-ibli’ble Ti‘ihd” iﬂ

'0.A. No 789 of 1996 by brder dated 12.12.96, sudhéhuu Kr. bunguly Vst Udix

Ors (relevant portions gl‘e at para 56 and para 78 it page gi and 69 héi‘eﬂi),

.the appeal filed by U()i in W.P.C.T. No 1 of 2061 and ﬂnally by the Hoii’ble

Supreme Court dated 24, 1.2006 (at page 100 herem) in the appeal against the High
court order Be it stated that the same grounds have also been taken all along by
the same respondents in the case of similarly situated Purnendu Mukhopadhyay &
Ors and the Hon’ble Supreme Court in the relevant S.L.P. No 145 of 2003 by
order as recently as dated 1.8.2007 ( page 115 herein ) has been pleased to direct the -

same respondents to complete implementation without considering the judgment of

N



Full Bench ie Principal Bench. Thus all the. grouhds raised by the reSpondents in
the aforesaid matters hiive been finally rejected by the Hon’ble supreme 'couijt as
submitted above. ;

4. To revert to the lllstant matters, the applicants filed ‘SLP against the
impugned order of dlsmlssdl in T.A No. 255 of 1986 dated 8.8.1986 passed by
this Hon’ble Tribunal Hy Mr: J. lAshamukul P‘l with the then Hon’ble
Administrative Member df this ﬁon’ble Tribunal before the Hon’ble Supi‘btﬁe
Court. The said SLP was admltted and was re-n[umhered as=Civil Appeal lp‘l *2555
of 1988. The Hon’ble Sllbreme Cout‘t vide order 'dlited 581%8 was plezul'éd <;ttl"
aside the impugned orllbr dated és 1986 passed by this Hén’ble Tt‘l tl i
ordered that the applicéhts ate liallle to be proniotéd to thb post 0% §tlp
‘B> grade on the basis of notionﬁll éemdt'ity suhjbct to tHeir lldlltlﬂ fﬂ

respects and on thelr Mlhhgness td ‘accept the promotldn 0'

herein). Subsequently, however the respondents foUhd it dlﬂibhlt to bttt all {hie

applicants and accordmgly the eondmon ()f trarisfer wek deleted pe1 sﬁl‘)sehdéﬂt Court'

order..

specifying l erein m llhost clear terms the pohcy decxsnonS;

respondents ln favour 'of the apphcants m regard tU the 1mﬂlell'1e

said order of the Hon’blé ; Supreme Court although the said or«llelj 1s stlll lh eXI{sten
. g 4
without getting the said jﬁdgment reversed - or mod1tled by any . subsequent hlgher Bench

of the Hon’ble Supleme Court. It is respectﬁilly submzttgtl tl‘lat sixcll abhon is

absolutely illegal as thé tespondents are barred by the pnnciijle of reSJudlcata The,
present applicants had beéh undisputedly issued ordel of re-appointment by the same

respondents in the next higher grade of Workman ‘A’ from a date six. months(after their
post-training appointment as Workman ‘B’ grade. It has been made specifically clear in

the said order dated 19.10.1992 in the penultimate paragraphs that super session of the',l

- dlher
| tt'hllsl‘er td Althet‘
Factories (vide anneyulre ‘R-2° at bdge 19 of the l‘ébly to ¢ A3€2/97 Alna tla Hll‘




Ll

£

erstwhile ‘A’ grade employees by such re-appointment of these applicants is imperative
and can not be avoided. The impugned order dated 7.9.93 and 23.8.94 have also been
held as not .valid ones by this Hon’ble Tribunal by recent order dated 26.5.06 in O.A.
No. 355 of 1999 in the matter of Shri H.N. Mukherjee (at page 1 herein) after
considering a number judgment on the similar issue. The said subsequent impugned
orders have also been set aside by the Hon’ble Supreme Court in different judgment and
order like the cases as stated above, by the Hon’ble Madras Bench by order dated
5.7.2002 in O.A..No. of 2001, A.P. Mohandas & others Vs the same respondents (at
page 5 herein). In short, the respondents are once again trying to go back to their
original stand ignoring the order of the Hon’ble Supreme Court to commit super session
by the admitted juniors, even contrary to their own order dated 19.10.1992 supra. - ‘

Rz Reverting to the statement made at paragraph 3 hereinabove and in

continuation of the same, it is added that by the latest judgment & order dated 12.10.
2007 in Appeal (civil) No. 4862 of 2007 arising out of SLP (Civil) No. 145
of 2003 and out of TA 1069 of 1986, Pumendu Mukhopadhya & others vs the
very same respondents, the same respondents have been imposed exemplanary cost to

" the extent of an amount of Rs. 25000/~ by the Hon'ble Supreme court for still

sticking to the plea of alleged ground that the Principal Bench has held that the persons
regularly promoted by the respondents can not be superseded by the colleagues getting
subsequently advanced seniority position ahead of them, since the object and purport of
the order of the Tribunal as well as of Supreme Court were to remove discrimination
meted out to the ‘appellants by promoting their juniors. Moreover, lots of similarly
situated persons among the retired employees as well have already been given the
claimed benefits by the very same respondents without even approaching before  any
Hon'ble Court/ Tribunal. This statement will be evidently clear from two pending
original applications before this Hon’ble Tribunal being Nos. 277 of 2007, Arun
Kumar Chatterjee & 7 others and O. A No. 563 of 2007, Bijoy Kumar Roy & 5
other similarly situated employees, who have claimed in the said O As that they
were originally graded as Workman A on the basis of the selection test vis-a-vis
the private respondents and alike. But they have been superseded by the said private
respondents and others, since the said pvt. respondents have superseded them in the
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matter of fixation of pay and consequential benefits after they were accorded the very
same benefits as claimed by the applicants in the instant three matters. The said benefit
as earlier accorded to them have never been withdrawn by the very same respondents
till date, rather they have been enjoying further promotions and pay fixation as per
with the so-called ori‘ginhl seniors  besides obtaining notional seniority exactly similar
to those of the instant applicants on the basis of the same order. Thus, while one
group of similarly situated persons have been already enjoying the same relief(s) as
claimed by the instant applicants, the applicants herein are being unnecessarily
discriminated against and as such ~ the aforesaid judgment of  Purdendu
Mukhopadhyays’ case is equally applicable in the present matters. A copy of the
said judgment & order imposing cost of Rs. 25000/ dated 12. 10. 07 upon the very
same for similar lapse is annexed hereto as the last annexure.

6. It is therefore respectfully submitted that all the applicants are entitled to
notional seniority and promotion as Chargeman-II, Chargeman-1, Assistant Foreman etc.
based on their respective appointment as Workman ‘A’ grade in 1966,1967 or as the case
may be, and the same having been refused in 1997 or1998 in sheer violation of the
order of the Hon’ble Supreme Court by way of taking an attempt to getting them
superseded by their admitted junior colleagues in the matter of promotion, the instant
O.A. has been filed by the applicants between 1997 and 1999 praying for redressal

from this Hon’ble Tribunal.
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