
CENTRAL. ADMINIST RAT lyE TRiBUNAL. 
CALCU1 TA BENCH 

OA NO.. 327 OF 97 WIF H MA 172 OF 97 

Presesni 	Hon bie Mr Justice A ..K ..Chttere. Vice-C.hair- man 

Hori'bie Mr.. Ni. S. Mukherjee, Member (A) 

Ashley Christopher Periara, 
'Melvilla;, 	Pollen 	Para, 
P.O. 	Baksara, 	P.S. 	Jagacha, 
Dist. 	Howrah 

VS 

.1. Union of 	india through the 
(erierai Manager, 	Metro Railway., 
33/1, 	Chowringhee Road., 
Calcutta-700 071 

2 The Chief Enqinoer 
Metro Railway, 
33/1 ChowrInghee Road., 
Calcutta-il 

3. Sr. 	Personnel 	Officer- ., 
Metro Railway, 
33/1 	Chowrinqhee Road., 
Calcutta...71 

For 	the pet.]. tioner 	Mr. 	B. C - Sinha., 	Counsel 
Mr. 	J _R.Ghosh, 	Counsel 
Mr. 	I .K.BIswas., 	Counsel. 

For,  the respondents 	Ms. Uma Sanyal, Counsel 

Heard on 	25.6.97 	Order,  on 	8 97 

14 ORDER 

This is a petition under section 19 of: the Administrative 

Tribunals Act., 1985, in which the petitioner, who is a railway 

employee on deputation to the Metro Railway, is aggrieved that 

he hs been reverted to hils parent railway i.e.. South Eastern 

Railway, under the impugned order,  di, 13.3,97 issued by the 

Metro Railway authorities, copy of which is at Annexur.....B to 

the petition. 

2. 	The peti tinier-  had initially 5oined the South Eastern 

Railway as a Jr. Clerk through Railway Service Commi .ion in 

1975, in 1980 when ciptiori was invi ted by the Metro Railway to 

fill up clerical vacancies in that railway, the peti. tioner 
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op ted for the seine and he was accordi rig 1 y taken on deou tat ion 

to Metro Railway from S..E..Rly, 	and he :oIrie.d the Metro 

Rai lway in Auqust 1980 as a Jr. Clerk. Subsequeri tly the 

petitioner while on deputation in metro Railway was first 

promoted as Sr.. Clerk and then as Head Clerk in 1987 

3 	The peti tiorier submits that in the Metro Railway he 

was workinq in the personnel section and he lately was deal inq 

with discipline and appeal cases and he was holding charqe 

also of secret and con f I den t i a 1 t' £ I es and documeri ts other than 

DA j: les kept under his lock and key 	he pet itiorier con 'Lends 

that by an order dt .. 30.. 12.. 96 he was transferred to the Bit 1 

Section £ n the same Metro Railway and that he asked for some 

time to list out con I iden t,ial fl. les and docurnen ts kept in his 

alrnirah so that the charge could be handed over smoothly. 	He 

adds that on 14,3,97 his wife fell ill and he had to apply for.  

leave, 	Elu t 'A'hI le he was on leave 	the Metro Railway 

authorities by their impugned office• order dt. 	13,3..97 

(Aniriexu re"B to the peti tIon) has order-ed his repatriation and 

and has also released him w ..e I. 14,3.97 to joini his parerit 

railway i.e. 	S..E Rly, The petitioner suggests that the said 

letter, which was issued during his leave, would he ser'ved 

upon hi iii on his resumpt i on 	of duty. 	The pet. i ti oner then 

submitted an appeal before the Metro Railway author" i ties 

requesting for can ccl Ic t.iori of the repatriation order as he 

was ni ther- the sen iorrost nor the jun .ion"mcj.t in the cadre and 

that the repatriation order" was unjust. 	His contention is 

that any such repatriation shou lid be on the basis of sen Ior'i ty 

ci ther from the top or from the bottom of the list but should 

not be by pick and choose method.. His further-  contention is 

that by the I mpu gri ed order 9  he has been o r'de r'ed to be 

r'epetr'i,eted immediately to his per-enit railway and in that 

even t he wou lid be pr"everi ted from prepar Irig catalogue, of's ecr"et 

and confidential tiles in his custody and from handing over 
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the 	same to the designated official and for any oossible loss 

or 	daiiiaqe of u ri i.i s ted f ii es and documen ts .. 	the 	pet.i Li on er may 

be b 1 amed and su bj ec Led to ha ra' men t.s u bsequ en t. I y 	Hi s 

fu rther grievance is that at t.er tavirig ser'ved the Metro Ply., 

for long 1/ year's and having secured a number of pr"ornotions 

he is being repatriated without any certainty of r-etain ing his 

present, pos I Lion of Head cler-k, He has, ther'etore prayed for' 

the quashing of the impugned order of repatriation dt 

13 3 9, 

4 	The resporideri ts have con tested the case by filing a 

written reply. 1 heir contention is that the petitioner has 

been du 1 y r'e.pa t ri a ted to his pa ren t rail way by the competeri t 

authority and since he is not substan Lively working in the 

Metro Railway, where his ervice is taken on depu ta'L.ion only,  

he 	cannot c lairn , as a matter" of 	right, 	to 	con ti.nue 

.inde'i in i tel y .. The responderi ts have Also con tended that there 

is no such rule that repatriation is to be made only on the 

basis of: sen Ior'i ty • rather the Metro Ply. au thor"i ties, as the 

borrowing or'gan isatior'i has the right to r'etairi the peti ti.oner' 

or for that matter any other employee on de.pu ta Lion only on 

the basis of his utility and since it has been adjudged that 

the petitioner's service is no lonqer of any utility to the 

borrowing organ isation 	the respondents were justified in 

order'ing his repatriation to his parent r'ailway. The 

r'espon den ts have there tore urged for rejection of the case, 

S. 	The petitioner has submitted a wr'itLeri re:'joinider to 

the reply, furL her on 25.6 .9V, the petitioner subrni Lted an 

unlisted Misc. PaLl Lion wi Ui copy previously given to the Id. 

counsel, f cr the respondents, 'F hrough the s aid Misc, petition., 

the peti tioner has given a list of 12 Head Clerks in the i"ietn"o 

Rai1'iay who were all junior to him in the said railway in the 

sense that they had all 5 oned Metro Ply, and promoted as Head 

Clerk subs equen t to h .i m and yet they have been reta inied by the 
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Metro Railway au thori ties and not repatriated to theIr oaren L 

rail ways,. 

6. 	We have heard the learned counsel for the part.i es and 

have gone through the documen ts produced, in view of urgency 

of 	the matter, we p r'opose to dispose of the cae a t. the 

adrtission staqe itself.  

/. 	Regarding the impugned order of: repatriation • it is 

mu Lual ly admitted that the petitioner is not the juniormost 

person to be repatriated and there is no rebu ttal that he is 

neither the sen iurrnost nor jun iorrnost person in the cadre to 

be repatriated, Mr. 	.C.Sinha the Id. 	counsel for the 

peti tioner has submitted that repatriation should foil ow a 

proper principle and that IL .hould be on the basis of: 

son iorltv 	and not by pick and choose method which is 

arbitraxy. 

S. 	I he respon den ts 	however • con test this con tori t ion 

cco rd I rig 	to 	t hein 	the borrowing organ i sat ion has the 

unfettered right to repatriate an employee to his parent 

deptt. 	jf: f()un(j without abi i .i ty 	It is further contended 

that the pe;i tioner has his lien in his parent raIlway and the 

competent aü thori ty af ter due consideration , has ordered his  

repatriation to his parent cadre where he holds lien in terms 

of prov.isiorf of Rule 22/ (FR"L5) of IREC, Vol. 1 198/ Edn 

9. 	in our view 	this would seem to be the general 

provisions when an employee has been taken on deputation or 

borrowed f rum sorio other sister orqan isa Lion or s.i ster un I ts 

and divisions and the employee is holding substantive post or 

lien in his parent cadre or parent organ .IsatIon. in the 

instari I case it is adrni tted by the peti tiorier himself that in 

the Metro Railway i.e, 	borrowing organ isatIori 	he is not 

holding any substan t .ivo post and that all the promo I Ions that 

he has secu red are on of f i ci at in g basis . The respon den ts have 

also added that these are local arranqerjierit 	because of 



exiqericv of service and it does not giVe them any rIht to 

con tmnue in the promoted post £ V the hor- rowinq authorities 

decide to repatriate them to their parent cadre in the parent 

railway. 	The peti Lioner does not 	deny 	this 	spec if ic 

con ten Lion that he iss till holding permanent; lien in the 

S.E..Raiiway. 

10. 

 

In tact. this principle hs been enunciated by the 

courts on a number of occasions. For example, the Aliahabad 

Bench of this Tribunal in the case 3a.3r'oshani Lal 	-'vs' 	UOI . 

Or's (tJi No. 	193 of 1988) held on 5.4.89 at ter disc'uj nq a 

number of previous r'u I irigs on the subject that s mice the 

peti t,ioner An that case) was holding an ad hoc post in the 

bor'rowinq organ isat;ioni 	he has no right to to hold it 

in de f in i La 1 y and that the r'e was no e lemen t of pen a I Ly in the 

impugned or'der of repatriation whIch was not vioiat.ive or any 

rules or instructions nor does it involve any stigma 

.13. 	e. would concur with this view and hold that the 

borr'owirig c)r'ganisatiori is not bound to follow the rule of 

sen ior'i Ly in the matter of repatn'iationi 	However • although 

the 	above may be the gener'ai pr'opos i tibn o.. the ru las or 

pr'i.ncipies, we have simultaneously to consider the special 

pos i tion prevail. irig in the Metro Railway or'gari isation 	The 

responderi ts have clearly stated through thaI r reply that 

Metro 	Railway 	is 	an 	ex"cadr'e 	organ i sat ion and the 

niori"gaze.tted posts have been tilled up by transfer of staff 

from zonal 	r a i :Lwas and production units 	ri stat V so 

Lr'arisferred holds his lien on his parent n'aiiway against his 

substan tive post. I he promotions and posting in Metro Railway 

a r'e 	pu rely ad hoc and on local a r ran gemeri ts 	1 t 

therefor'e clear that almost; all the stat V or at; least bulk of 

the staff of the Metro Rly 	are on depu tation f:n.o1fl other' 

r'ai. iways and f,;hat the. Net;n'o Railway is u ti lisi rig their 

services in the best interest of the orgariisaLion because of 
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very na'Lu re—of the estab.[ ishmen t where a liarqer-  number of: 

people are requ I red at the construction phase of the Metro 

Railway which cannot continue indefinitely thereby,  

necess 1. tatinq creation of permanent estabi ishrnen t and V £1 1 my 

up the posts perrnanentiy.  

.12. 	So, in the Metro Railway, these are not cases of: 

isolated posts filled up by depu Lati.on from other organ isat ion 

on stray basis. When all posts or bulk of the same are filled 

up like this in our opin ion the Metro Railway author-i Lies 

should Vol low certain predictable norm for retaininq the staff 

in the Metro Railway once they have accepted them on 

depu tat ion 	he employees, who come on depu tat i. on yet ocr- ta in 

advan tayes ... pr-ospect of early promotions in the metro railway 

under-  local arrarlgemen t ., nontr.ar1sferabi ii ty from the city 

life of Calcutta etc - and it is, ther-efore, not unusual that 

many, whose condi tions are hard in their-  par-en t railways, are 

keen to come to the Metro Ra i lway on depu La Li on and they are 

a iso inter-ested to con tmnue in the same for obvious reasons 

Under-  the cir-cumnstances , so far-  as metro r-ai lway is concerned, 

after-  the services of the employees havebeen utilised., the 

Metro Railway author- I ties should not ....epatriate any employees 

to the par-ent cadre arbitr-arjly without any nor- rn, which may 

appear-  as pick and choose method breedinq undue favour- i Li sm or- 

discrimination 	This will not be conducive to the morale of 

the Metro Railway  employees a public or-ganisationi and to the 

smooth and cf V icieni t functioning of 	the 	same.. 	While 

repatriating the deputationjt, the Metro Railway author- Ities 

should, nor-mal ly therefore, 	Vol low cer- tain set pr- iriciples 

preferably based on relative sen ior- i ty 	We do not, however- 

go into the spectIcs of such desirable principles any f:ur tf.ier. 

since it is not niecessar-y to decide the Instant case for-

reasons further-  analysed below. 
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.13.. 	In the Ins ant case the resporiden Ls have averred that 

the petitioner had initially been transferred within the Metro 

Railway itself from only one wing of Metro Railway to another 

unit in the same r'ai Iway involving no change of station 	by 

its order dt 	30.12.96 	a copy of which has been added as 

Annexure"Rl to the reply. 1 he petitioner does not deny this. 

But the petitioner has never corripi led with this order. The 

petitioner"s case is that he needed time to prepare a list of 

all con f:  ideri tial and other records for....nooth hand over of the 

same on transfer so that no fu ture complication may arise and 

he is not unnecessarily sub cc ted to harassmeri t f rom any 

puss ible loss or damage to such records, as the records were 

accordIng to him, in his custody under his lock: and key. 	But 

how 	long s hou 1 d the petitioner reasonably demand to riced 

simply to prepare such list of documents in order to c:rnpiy 

with the transfer,  order dt. 	30.12.96 ? Al though the said 

transfer order dt . 30. • 12.96 indicated that making over and 

taking over of charge was to take place immediately, yet the 

responderi Ls subsequeri tly issued an order for the petitioner' 

at Ler a long for tn igh L on 13.1. 97. (Anriexu re'R% to the reply) 

asking hIm to comply with the order and hand over charge 

early. Yet nothing happened. 	I hereaf ter the respon den ts 

through the letter dt.. 	4.3.9. (Arirtexure-R3) directed the 

petitioner to hand over charge to a designated off ióial and 

report to duty to his t.r'ansferr'ed Section by 7 .3.91 at the 

latest . 	So the petitioner had more than 9 weeks to hand over,  

his charge and implement the transfer order. 	Yet 	the 

petitioner did anything . in the face of his non'-compl iarice 

responderi ts f el tt that the work of Pay Bill SectIon con tinued 

tosufier by way at accumu lation of huge ar'rears pertaining to 

Tollygung Car Shed leading to industrial unrest, 	Thus,, 

according to the respondents • the utility of the petitioner so 

tar as the Metro Riy.  . is concerned, ended and there was no 
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a! ter'na Live than to repatriate him to his parent r'ai iway al ter' 

considering the case in its en LI reLy 

14. 	in our considered view 	the 	posi Lion 	of 	f he 

respondents is 	very 	reasonable 	and 	appropriate 	I he 

respondents have urged that on considera Lion of relative 

utility and not on consideration of seniority, the petitioner 

has been repatriated,, 1 hey have relied on a judgernent of the 

Del hi High Court in h the case of: Naun ihal Singh 'vs.- UOI as 

reported in :L9/i(1) SLR 56 where the Petitioner or'igiriai ly a 

stenographer in Armed Forces Headquarters was working as 

Private Secretary to the Speaker of Lok Sabha 	He lost 

con f i dence of the s peaker and there fore found to be unsu i table 

for the :ob and he was sen t back to his parent deptt 	it was 

held by the Hon 'bnle Delhi High Court that there was no stigma 

attached to the order of repatriation and therefore the 

impugned or'der of repa tria Lion was not to be interfered wI th 

Similar con ten Lion has been held in the case before the 

Al lahabad Bench of 	the Tribunal i.e. JagrL..shari Lal "vs" ucii 

already men tioned above., 

L5. 	Under the circumstances, in overall consideration of 

the 	factis • we find nothing wrong in the action of the 

respondents in passing the impugned order of r'epa Lr'ia Lion 

Accordingly, the petition is r'ejected. There will be no order 

as to costs. 
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(H, S. NUKHER EE, 

NE'if3ER (A) 	 VICE CI'IAIRNAN 


