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CENTRAL AUDMINISTRATIVE TRIBUMAL.
' CALCUTTA BENCH
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Presesnt @ Hon’ble Mr. Justice a.K.Chatterjees. Yice-Chairman

Hon*ble Mr. M. $. Mukherjee, Member (A)

Ashley Christopher Peclara,
“Melvillas, Pollen Para,
P.O. Baksara, P.S. Jagacha,
Dist. Howrah
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1. Union of India through the
S General Manager, Metro Raillway,
33/1, Chowringhee Road,
PCaloutta~-700 071

2. The Chief Engineer,
Metro Rallway,
3%/1 Chowringhee Road,
Calcutta~71

T 5. Sr. Personnel OFficer,
Metro Raillway,
3371, Chowringhee Road,
Caleutta-7l
For the petitioner DoMr. BL.C.Sinha, Counsel
: Mr. JoRLGhosh, Counssal
2 Mr.  T.K.Blswas, Counsel

For the respondents @ Ms. Una Sanval, Counsel

Meard on 't 25.6.97 1 Order on :10.8.97

M.S. Mukherjee, &.M.:

This 1s a petitlion under is&ction 19 of  the administrative
Tribunals Act, 1985, 1n wﬁich the petitioner, who 1s & raillway
enplovee on deputation toathe Metro Rallway, 1s aggrieved that
he has been reverted to hig parent rallway l.e. South Bastern
Rallway, under the impﬁghed order di. 13.3.97 iszued by the

Metro Rallway auvthorities, copv of which is at  annexure~B  to

the petition. ;
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2. The petitioner had initially Jjoined the South Eastern
Rallway as & Jr. Clerk through Rallwsay Service Commission in
1975, In 1980 when optlon was invited by the Meiro Rallway to

F1ll up clerical vacancles In  that railway, the petitioner
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opted  for the sane and he was sccordingly taken on deputation

s,

to Metro Rallway from $S.6.Rly. and  he  Joined the Metbro
Rallway in August 1980 as &  Jr. Clerk. Subsequently, the
pgliltioner while on deputation in  metro Rallway was  first
promoted as Sr. Clerk and then as Head Clerk in 1987,

3. The petitioner submits that in the Mebtro Rallway he
WS wmrking in the personnel section and he lately was dealing
with discipline and appeal cases and heA was  holding  charge
also of secret and confidential files and documents othse ﬂhan
Ua files kKept under his lock and Key. The peéitimner cxean Lesr ol
Lhat by an order dt.,  30.17.94% he wa&ltr&nﬁfﬁrred to the #ill
Section In the same Mebro éailway and that he asked for sone
time to list out confidential frles and documents kKept in his
almirah so that the charge could be handed over smoothly. Mz
add&rthat on L4.3.97 his wife fell 111 and he had to apply for
leave . But while he was on  leave, the Metro Ratl Lway
authorities by thelr ilopugned office  order di . 1E.3.97
(Aannexure~B8  to the petition) has ordered his repatristion and
and has also released him w.e.f. 14.3.97 to join hié paren t
rﬂilway.i.é" S.ELRLy.  The petitioner suggests that bhe sgid
letter, which was issued during his leave, would be served
upon him on  his  resumption of by The pstitioner then
submitted an  appsal before the Metro Rallway authqritia&
requesting  for Qﬁnc@llatiwn of the repatriation order as he
Wag heith&r tﬁe seEnlormost nor bhe ﬁuniormost iﬁ the cadre and
Lhat the repatriation order was unjust. Mis contention is
that any such ﬁ@patriation should be on the basis of seniority
@lther from ihw Lop or from the bottom of the list, but should
not be by pilck and choose method. His further cont&ntionvis
that by the impugned orderp he has  been ordered to  be
repatriated Immedistely to his parent  rallway and in thaﬁ
event he would b@‘pr&?@nt@d from preparing catalogue of secret

and confidential files in his custody and from handing  over
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the  same to the designsted official and for any possible loss
or damages mf‘unliatad files and documents., fhe peLitionse may
be blamed and subjected to  harassment  subseguently. Mis
further grievance is that after having served the Metro  fly.
for  long 17 wears and having sscured 8 number of Pronotions,
he is belng repatriated without any certainty of retaining his
present position of Head Clerk. He has, therefore, praved for
the quashing of the impugﬁed ordaer of répatri&tiwn dt .
L3.3.97.

g, The respondents have contested the case by filing a
wirltten replyv. Their contention is th&ﬁ the petitioner has
been  duly repatriated to his parent rallway by the competent
authority and since he is not substantively working in  the
ﬂ@tfo Railw&y, where his service is taken on d&putation only,
he  cannot  olaim, as & Mﬂtter of right, Lo continue
Indefinitely . The respondents have also contended that bhere
1s no such rule that repatriation is to be made only  on the

basis of seniority, rather the Metro Rly. auvthoritles, as bhe

borrowing organisation, has the right to retasin the peiitloner

or for that matier any other employee on  deputation only on
the basis of his utility and since it has been adiudasd that
the pgtitioner’s service is no longer of any  utility fo  the
5orrwwing organisation, the respondents were Jjustified in
ordering his repatriation to  his préren i rallway ., T e
respondents have, therefore, urged for rejection of the case.

5. The petitlioner has  submitbted & wreittben rejoindar to
the reply. Further on 25.6.97, the petitioner submitted an
unlisted Hi&u, Petition with copy previously glven to the ld.
counsel for the respondents. Through the said Misc. p&titioyv
the petitioner has given a list of 12 Mead Clerks in the Mgt o
Raillway who were all Jurtior to him in the sald rallway in the

sense that they had all joined Metro Rly. and promoted as Head

Clerk subsequent Lo him and vet they have besn retained by thes
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Metro Rallway authorities and not repatriated to thelr parent

rallwavs .

v

- We  have heard the learned counsel for bHe parties and
have gone’ through the documents produced. In view of  urgency
of  Lthe matbter, we propose Lo dispose of the case at the

adnission staoge itself.

-~

. Regarding the impugned order of repatriation, 1t is
mutually  admitted that the petitioner is noﬁ the juniormost
person to be repatriated and there is no rebutital that he is
neither  the seniormost noe Juniormost bwr&on in the cadre to
be repatriated.  Mr. B.C.Sinha, the 1d. counsel for the
petitioner has  submitted that repatristian $hould follow a
proper principle and that it should be on  the basis of
&&hiority and not by pick and choose wmethod which 15
arbitrary.

8. The respondents, however, contest this contention.
ﬁwcording to them, the borrowing organissetion has  the
unfetiered right to repatriate an  employes  to  his parent
daptt. if found without ability. It 1s further contended
that the p&tition&r has his 1ien in his parent rallway and the
competent agthwrity after due consideration, has ordered_'hiﬁ
repatriatiwﬂ Lo his parent cadre where he holds lien in terms
of prwvi&ioﬁ of Rule 227 (FR-1%) of IREGC, vol. I, 1987 Edn.

9. Vln our  view, this would seem to be the general
Provisions when an emploves has been taken on deputation or
borrowed from some vther sister organisation or sister units
and division§ and the employvee is holding substantive post  or
lien In  his parent cadre Or parent  organisation.  In the
Instant case, it is admitt@d by the pétitiwner fiimself that in
the Metro Rallway i.e. borrowing organisation, he is ot
holding anyi&ubatantiv& post and tﬁat all the promotions that
he has secured are on offlcleating basis. The r@spmnd@nt& hatves

also added that these are local grrangaments because  of
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gxigency of service  and it doss not give them any right to
continue in the promoted post if Cbthe  borrowing authoritiles
decide  to repatriate them to thelr parent cadre in the parant
rallway. The petltioner dués not deny this specific
cmntentiqm that he Is still holding permanent lien in the
S.E.Rallway.

1O, In fact, this principle has been enuncilated by  the
courts on a  number of occasions. For axample, the allahabad
Bench of this tribunal in the case JdJagroshan Lal  -ve~  UOg &
Urs (0a Mo, 198 of 1988) haeld on S5.4.89, af ter discussing a
number of previous rulings  on  the subjeoct that' sinee  the
pablbilonear (in that ocase) was holding an ad hoo post n the
borrowing ofganisﬂtion, Fres hés no  right to  to hold it
indefinitely and that there was no element of penalty in the
impugned order of r@patriation which was not violative or any

rules or lnstructions nor doss it involve any stigma.

131. We would concur with this wview and hold  that the

borrowing organisation is not  bound  to follow the rule of
senlority in the matter of repatriation. Howsver,  although
the above may _b@ bhe general propogitibn'wf L he rul&aiur
principles, we have simultaneously to consider the special
position prevailing in thé Metro Rallway orgamiéﬁtion. 1 he
respondents have clearly stated through their f&ply thati

"Metro Ral Lway 1% A sx~cadre | organisation  and  the

non-gazetted posts have been f1lled up by transfer of staff

From zonal rallways  and production units. G starf  so

transferred hoid& his lien on his parent rallway agajngt his
subatantivé post.  The promotions and posting in tetro Railway
are purély ad  hoo and on local arrang@m&nts,.;“lt 1%,
therefore, clear that almost all the staff or at least bulk of
the staff of the Metro Rly“. are  on  deputation  from other
rallways &ﬁd Lhat thé Metro  Rallway is utilising ‘their

services in the best interest of the organisation, bscause of
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very  nature . of  the establishment where a larger number of
people are regulrsd abt the constructbilon phase of  the Meatro
Rallway which cannot continué Indefinitely thereby
necessitatling creation of permanent sstablishment and filling
up the pwstslp@rman&ntlyn

1z. So, in the Mettu Railway, these are not cases of
1solated posts Fllled up by deputation from obher Organ isation
on stray basis. When all posts or bulk QF the same are Filled
up like this, in our opinion, the Metro Rallway  auchoritlies
should Follow gertain_predictable norm for retalning the staff
in the Metro Rallway once they have accepted them on
deputation.  The emplovees, who come on deputation get certain
advan tages wlprugp&ct of warly promotions In the metro rallway
under local arrangement, non~transferabilioy %rom the olty
Life of Caloutta ete.  and it is, therefore, not unususl that
MEny , whwﬁa conditlions are hard in thelr parent el iways,  are
Kaesn  to cwm@vto the Metro Rallway on deputation and they ars
also intere&ted to continue in the same for obvious resasons.
Wrvder Che wiﬁcumst&nces, s0 far as metro rallway ié conesrned,
after the services of the employees have been utilised, the
Metrw Rallway authorities should not repatriate any  enplovess
to  the parent ocadre arbitrarily without any norm, which nay
appaan "# pick and choose method breeding undue favouriti&m of
discrimination. This will not be conducive to the morale of
the Metro Rallway emplovees - public organisation aﬁd to the
smooth and @f?icient Functioning of  the sam&; While
repatriating ﬁh@ deputationists, the Metro Railway authorities
should, normally th&r&ﬁore= follow certaln Csat principles
praeferably based on relative seniority. We do not, homesver,
go Into the specfics of such desirable principles any fugth&r,
slnce 1t Is  not necessary to  decide the instant case for

reasons further analyvsed below.
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13. In the Instant case. the respondents have averred that
the petitionar had initially been transferred within the Metro
Raillway 1itself from only oné wing of Metro Rallway to another
unit in the same rallway involving no change of station, by
1ihs order  dt. SQ,lZ.Q&; a copy of which has been added as
Annexure~RL to the reply. The petitioner does not deny  this.
But ihe petlitioner has never complied with this order. The
petitioner’s case is that he needed Lime to prepace a list of
all confidential and other records for swooth hand over of the
same  on transfer so that no future cowmplication may arisse and
he 1s not unnecessarlly &ubjected_ to  harassment from any
pogéible loss or damag&.to such records, as the rwcwrds e,
according to him, in his custody under his lock and Key.  But
how  long should the petitioner reasonebly demand to need
simply Lo prepare such list of documents in  order .to comnply
with the tran&?&f order  dt. S0.12.96 7 Although the sald
Lranster order dt. 30.,12.98 indicated that making over and
taking over of chargse was to t&h&‘place mmediately, vet the
respondents subsequently issued an order for the peLitioner
after & long fortnight onl3.1.97 (Annexure~R? to the reply)
asking him to comply with the order and hand  ower charge
garly. Yet nothing happenad. Theresf ter  the rwmpwnd&ﬁt&
through the lether dt. 4,597 (Annexure-A31  directed the
petitioner  to  hand  over charge to a designated of flicial and
report to duty to hils transferred S&utign b? 7.9 at the
lataest. So the petitioner had more than 9 w&&ké Lo hand owvar
his charge and  Implement the transier order. Vet the
petitionar did anvthing . In the face of his non-conpliance,
respondents felt that the work of Pay B1ll Section continued
to suffer by way of accumulation of huge arrears pertaining to
Tollygung Car Shed leading to  Industrial unrest. Thus,
according to the respondents, the utility of the petitioner so

far as the Metro Rly. is concerned, ended and  there was no
RY
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alternative than to repatriate him to his parent railway af ter
considering the case in its Bl rety.,

1l4. In our consldered wview, hies posltion of i b
respondents is VY raeasonab e and Appropriate . Thes
respondents have urged that  on con&id@raiion of  relative
utility and not on consideration of seniority, the petitioner
has been repatriated. They have relied on a Judgement of  Lhe
Delhi High Court inh the case of MNaunihsl Singh -vs~ UOI as
reported in ;971(1} SLRC 566 where the petltioner originally  a
stanographer  In Armed  Foroes Headquaft&r& was  working as
Frivate Secretary to the SPeaker of Lok Sabha. He  lost
confidence of the speaker and therefore found to be unsuitable
for the job and he was sent back to his parent deptit. It was
held by the Hon"bnle Delhi High Court that there was no B 1QMma
attached to  the order of repatriation Cand ﬁh@r&fore the
mpuaned  order of repatridtion was not to be Interfered with.
Similar contention has  been held in  the case before iLhe
Allahabad Bench of  the Tribunal i,@; Jagroshan hal.“V$” LI
already menti@n&d abowve

15. Und&r the clrcumstances, in overall consideration ofF
the facts, we find nothing wrong I the action of the
respondents in passing the impuaned order of repatriation.
Accordingly, the petition is rejected.  There will be no order

4% Lo costs.,
~
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