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Present  :- Hon'ble Mr.D. Purkayastha, Member (J)
_ Hon'ble Mr.V.K.Majotra, Member(A)

Bimal Ch. Bouri

;VS_
S.E.Rly
- For the applicant : Mr.B.R.Das
' Mr.B.P.Manna
For the respondent o Mr.P.Chatterjee .
Heard on : 14-8-2001 I |
Date of Order ' lF-8-200| _—.
. * ORDER

Mr.V.K.Majotra, Member(A) :

The app]icént has challenged seniority list dated 31-
3-95 (Annexure Al) in which the rgspondehts in accordance with
the CAT, Calcutth's Judgement interpolated at SL No.44/A the
name of the‘applicant as adhoc Junior Clerk of WRS/Adr&. in the.
scale of Rs950-1500/-(RS) as on 31-12-92 treating the applicant

. fo haVe "been regularised w.e.f. gé%;zsggé-%R%erpe+a%%ﬂg~—%hegg__
. The app1icant has é]so cﬁé]]énged the Annexure A2
dated 10-4-95 whereby the Divjsiona] Personnel Officer sought -to
'_direct the applicant for a suitabi]ify test for promotion to the
post of Sr.Clerk. The applicant> has 'algp assailed order of
Respondent No.4 (Annexure A3) whereby it h;; sought to come out
with the Provisional Seniority List in the scale of Rsl400-
2300/- 1in Mechanical NP Department as on 28-2-1§83' without
incorporating the name of the abp]icant §;3~1nc1udjhg the names

of his juniors §haw%L%s promoted in 1982-1988.

2. The applicant has claimed that he was appointed on 29-,
8-1972 in the pay scale of Rs70-80/- and was prohoted as Junior

Clerk in the scale of Rs260-400/- (Rs950-1500/-) (RP) as per
\&L order dated 11-2-81(Annexure B). He joined as Junior Clerk on
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26-3-81 at Burnpur. The applicant has furthér stated that vide

order dated 5-10-83.'issued by Res.No.4 he was promoted as

: , le
Sr.Clerk w.e.f. 1-10-83 and he functioned as such till ;5-12-85,

The app]icant has also stated that_the respondents came out with

a Provisional Seniority List of Head Clerk in the scale of
Rs1400-2300/- (Mechﬁnicé]/NP Department as on 28-2-93) (Annexure
A3) in which the respondents No.6‘§ 7 have been appointed as
Clerk on 23-5-81 and 13?11-84) The ;ﬁ%f' ant claims that as he

é>

had been promoted as Clerk on 26-3-81 through a regular
selection process he .is senior A Clerk and should have been

promoted as Sr.C]erk’and‘subseqUent]y as Head Clerk before the

respondents No.6 & 7. He has sought direction to the respondents

to mod1fy Annexure AL assigning the app11cant s seniority as

Jr.Clerk .on 26-3- 81 instead of 25-1- 1988 He has also sought
rescinding/recalling Annexures A2 and A3 ‘and allowing the
applicant's promotion with consequential benefits vis-a-vis his

juniors including the private respondents.

3. The official respondents- have maintained in their
reply that the applicant has beeﬁ accorded appropriate seniority
in termgﬂof Judgement dated 17-2-94 in OA 965/88. After that he
was ca]]éd for suitabi]ity test fqr chsideration to the post of
Sr.Clérk on 25-4-95, 5-9-95, 9-12f96'and 6-1-97 whenever the
vacaﬂéies of Sr.C]erk were to;be filled. The app]icant did not
chi?e to appear in the suitability test. According to the
respondents there is no such rule in the Rlys to the effect that

a Jr. Clerk can be promoted to the post of Head Clerk directly

LEL)

without any suitability test. The respondents have ieiop”
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various other averments of the applicantalss . u> '

: ’ s i . /

4, ~ The applicant has filed rejoinder as well.,

5. We have heard the respective learned counsel of both

b

sides and considered the materials on record.’



6. The‘]eérned couhsel of the applicant stated that the
applicant qualified in thé written examination held on 7-11-1§77
for promotidn as Office Clerk and he also cleared the Viva-voce
test on 8-12-78 whereafter as per Annexure B he was promoted and
posted as Offfce Clerk in the scale of Rs260-400 against the
Departmentaf quota on adhoc ﬁeasure. On the basis of Annexure-J
dated 9-11-78 and the enclosed list of candidates the applicant .
has claimed that he had cleared the written test and the viva .
voce test held for the post of Office Clerk in the scale of
Rs260-400 (RS) against the ‘Departmental quota. The Tlearned:
counsel of the appiicant pointed out that in the panel of
successful candidates in the viva-voce test whereas the name of
the applicant had been indicated at S1 361 .and the name of Shri
Ramegh Ch.Dhupi at 402, but™"in Annexure A3 which is a
provisional Seniority List of Head Clerk as on 2-8-93 whereas
Shri R.C.Dhupi was shown at S].No.5§?z;ng§%g?;zant‘s name was
not indicated at all. The learned counsel Statgﬁd that Shri

R.C.Dhupi, Jr. Clerk was transferred on promotion.as Sr Clerk on

27-4-81 as per Annexure-C datéd 16/17—9-81_and the app]icant was

transferred as Jr. Clerk against Shri Dhupi. The learned counsel
of the app]icant contended that the applicant is senior to Shri

Dhupi and Respondents 6 and 7.

7. Relyihg'on AIR 1991 SC 518 in Rajbir Singh and others

V. Union of India and others, the Tearned counsél of the
appiicant maintained that as the applicant had been promoted as
Jr. Clerk on adhoc basis against the substantive vacancy so he
should be regularised reckoning the period of his adhoc service
for determining his seniority. The learned counsel further drew
support from 2000(2) SC SLJ 17 in T. Vijayan‘and others V.
Divisional Rly Manager and others con;;::%h%L%hat under the Rly
Establishment Manual officjals‘can be pr&hoted on adhoc basis in

the exigency of service, pending regular seléction. It was held

that period of adhoc service would be counted towards seniority.

\@L/ Referring to IREM Rule 214, the learned counsel maintained that
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the post of Jr.C]erk/Sr.C]erk being non-selection post,
promotions to these Jposts have to be made on ‘the basis of

seniority without holding any Departmental test.

8. The learned counsel of the respondents contended that
the applicant is senior to Shrt B.GpBanerjee and he is not |
senior to reSpondents' 6 & 7 or even Shri Dhupi. The learned
counsel ma1nta1ned that the app11cant has been ass1gned correct
_seniority at seniority list as 44/A with effect from 25-1-88 as
Jr.Clerk in Annexure-Al. He further contended that the applicant
~had been offered several opportun1t1es of appearing in the
su1tab1]1ty test held for the post of Sr C]erk and Head C1erk
As the applicant did not appear in the su1tab111ty test for the
post of Sr. Clerk despite several opportun1t1es,were—g4¥eﬁf—fhusiﬂl—~
there is no question of his consideration for promotion to the
post of'Sr.Clerk/Head Clerk. The learned counsel also showed us
official records relating to assignment of seniority to the |
applicant in pursuance of CAT's Order. He further showed the
records re]ating_to seniority list of Jr. C]erk from time to
time. ‘ ‘
9. ATthough, aoart from respondents 6 & 7, the applicant
has claimed seniority as dJr.Clerk vis-a-vis Shri‘R.C.Dhupi, he
has not impleaded Shri Dhupi as a party in the present case.
This app11cat1on certainly suffers from vice of non- 1mp1ead1ng
him as necessary party. It may also be observed from r%se+f—that_l£___
Annexure-J filed by the applicant himself
're1ating to viva-voce test for.the post of Jr.Clerk in 1978 that
whereas Shri R.C.Dhupi has been shown as a SC candidate, the
applicant has etaimed—to—be—a SC candidate. However, he had not
agitated_on this issne jﬁifhé was not shown as SC candidate in
. Annexure-J dated 9-11-7& which has been adduced by the app]icant
himself. In the official records the respondents have considered
the case of the applicant for reguiar promot1on to the post of
Jdr.Clerk from the date his next junior got the promotion as

Jr.Clerk on the basis of CAT, Calcutta's judgement. 1t has been
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stated that the /applicant's junior is Shri B.G.Banerjee, S1°
No.45, who was regularised,a clerk w.e.f.25-1-88. It was decided -
to assign seniofity.to the applicant as Jr.Clerk between Shri

Chandidas Cﬁattérjee, S1 No.44 and applicant's junior Shri

_B.G.Banerjee at S1.45. So, in the Seniority-List published on

31-12-92 app]fcant's name was shown at S1 44/A; It is also .
stated in:the'reéords that “there is no marking of SC candidate
in his service sheet". It has been stated that if the applicant
is declared as SC caﬁdidate on‘the'ba515 of furnishing proof hé

could be considered for promotion to the post of Sr. Clerk

-subject to passing of suitability test since there is a.

shortfall of SC éandidate in fhe category of Sr. Clerk.

iO. The learned éounse] of the respondents also réferring
to iREM Rdle 214(c)(iii).and (iv) conteﬁaééé‘fﬁgi fhe applicant
is 'required to pass suitability test even though the post of
Sr.Clerk js a nbn-se]ection post. IREM Rule 214 vreads as
follows: | .

’a)iNon;Se]ection posts w{il be filled by promotion of
the  senior most suitable Railway servant |
suitabi]fty ‘whether an individual or a gfoup of
Railway Sefyants being 'determined by the authority
competent fo fi11 the posts on the basis of the

_record of sefvice and/or departmental tests if
‘necessary. A‘seﬁior Railway Servant may be passed
over only if he/she "has been dec]ared unfit for
holding the post in queétion. A declaration of
unfitness should ordinarily have been made sometime
previous to the time when ihe promotion of the
Railway Servant is being considered.
(c) In respect ofipromotions’to ndn-se]ection post,

the‘following principles should be followed :

iii1) Where non-selection posts are filled from

diffe%gnt categories of staff, no hard and fast



v

time Timits need_be=presc;ibed as to the number
of the candidates to be adm{tted from each
eligible category. In cases where'posts are to be
filled on.the quota basis it $hould be ensured
that each category is adequately represented )
~within the overall number of candidates called
up. Employees passing‘the suitability teﬁt should
,oniy be placed in the select Tist. Employees not
'qualifyihg in the test should not be téken merely
_to make up the quota fixed. |
iv) An employee who has passed a ‘suitability test
once ‘need not be called for the test again and
should ‘be eligible . for promotion as and when-

vacancies arises.

~ The plain reading of the above provisionsindicate that even for

non-selection posts senior most suitable Rly Servants are
required to péss Departmental tests, if necessafy. The
fespondents have maintained that }or.promotion to the post of
Sr.Clerk not dnly that the ré;ords of service are seen, Deptl.

tests are also held. According to the respondeﬁts the app]icant

‘was invited to part1c1pate in the Departmental Test for the post

“of Sr. C]erk twice in 1995, once (in 1996 and more than once 1n

1997, but on all occas1ons the appljcant declined to appear in

the suitability test for the post of Sr.Clerk.

11. Vide Tribunal's Order dated 17-2-94 (Annexure E) the

following observations/directions were made :

“fn view o% the above position, we dispose of this
apﬁ]ication with the order th?t the whole period from
the date when the app]icanf was placed under
suspension tif] the date of the revocation of lthe
suspension) order be: treated as on ‘duty and the
applicant shall be paid tﬁe full éalary for this

‘ perlod after deducting the amount a\ready paid to him

\§9// by way of subs1stance a]lowance.



13, - In our view references of Rajbir Singh and other & T.

The authorities are further directed fo consider the
applicant's appropriate regular promotion to the post
of Jr.C]erk‘w.e.f. the date his next junior got ihe .
promotion as Jr. Clerk with appropriate. seniority and
he shall-also be -given a]i'cdnsequentiai benefits to
}thét effect.

N
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The order shall have to be impiemented' by the
authoriti;s within a periQd 6f threé months from the -
daie of communication of this order and-é]] these have
to be done strictly in accordance with apprdpriate

rules.”’

12.° We find that on revocation of appiicapt‘s suspension

order, the period of applicant's suspension was to be treated as

on duty with full salary etc. and applicant's regular promotidn

to the post of Sr.Clerk was to be considered from the date the
applicant's next junior got promotion in Junior Clerk with

appropriate’ seniority and consequential benefits. We have seen

‘the records and the respondents have also explained in theiﬁ

counter reply how respondents 61'& 7 - became senior to the
applicant having cleared the suitability test for the post of
Sr.Clerk, while the applicant declined .to appear in the

suitability test to the post of Sr.Clerk.

Vijayan and others Supra are not applicable to app]i;ant‘s case.
In the former case, the petitioners had been promotéd‘ﬁh”adhoc
basis and also kegu]arised. Thus the period of their adhgc
service was taken into account for determining the seniority. In
the present caSe, the applicant had been promoted on adhoc basis
but not regularised. In the latter case,too,the adhoc promotiong
were regularised and direct recruits empioyed in the meanwhile

were p]aced before the 'adhoc promotees. In the present case

without going into the merits of the applicant's seniority as a

junior clerk, we find that Court's directions made in order

dated 17-2-94 in OA 965 of 1988 amé¢ have been complied with in

\yy— 1et£er and spirit. The applicant has been accorded regular
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promotion to the post of Junior Clerk w.e.f. the date of-his
next junior Shri-Banerjee was promoted as Jr.Clerk. Accordingly
the applicant has also been allocated appropriate seniérityqléﬁ?
S1.44/A. The respondents have been holding suitability testg§%§ﬁ;.
promotion to the post of Sr.Clerk. We have found above that the
app]fcant declined to apper in the éuitability testgheld for the.

' post of Sr.C]erk despite 4 opportdnities wére given. Therefore
there is no question of app}icaht‘s promOtioﬁ without holding a
suitabf]ity tes; to the post of Sr,CTerk. However, when the

| applicant has not “been promoted as Sr.Clerk, the applicant J&L__

' héving. dec]ined to apper in the related suitépility test pmeh |
app]ican; being a dJr. C]erk'cdnnot be promoted to the post of
Head Clerk directly. ‘

14, In view of the reasons recorded andddiscussionsAmédé ’

above this OA fails and is dismissed accordingly. No costs.

(V.K. Mago§;§$::9::—_#_7 | . (D.Purkayastha)

Member(A) Member(J)



