
in The Central Administrative Trthunal 
Calcutta Bench 

CA.295 of 1997 

Present : Hon 'ble Wr. D. Purkayastha, Judicial Member 

Hon'ble Mr. G.S. Maingi, Administrative Member 

Manindra Nath Halder 
	

Applicant 

Union of India, service through the 
Secretary, Ministry of Vater Resources, 
Government of India, New Delhi. 

I. The General Manager, Farakka Barrage 
Project, Farakka, Dist: Miurshidabad.. 

The Deputy Controller of Accounts, Pay 
and Accounts Office, Farakka Barrage 
project, Farakka, Murshidabad. 

The Executive Engineer, Electrical DjvIS ion, 
Farakka Barrage Project, Farakka, 
Murshidabad. 

Respbndents 

r lb 6 
For the Applicant : '-Mr. T .1<. BisWa., Advocate 

For the Respondents.: Ms. K. Banerjee, Advocate 

Heard on : 14-02-200C 

	

	 Date of Order : 14-0272QCC 

O:RDER -- 

D.PURAYAST,M 

The question before us is whether the respondents were 

justified to w±thhld Rs.27,222/- for the purpose of recovery of 

excesS payment on'the basis of earlier fixation of pay done by 

the respondents w.e.f. 1.1.1986 vide letter dated 27.6.19c6 

(Annexue-A to the application). According to the ap4icant, he 

was hoidinq the post of Electrician Grade-I attached to the 

Electrical DjVS1On and his pay was 
fixed at s.1400/- per month 
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w.e.f. 1.1,1986 with the date of tjextincemerIt on 1.12,86 in the 

higher scale f pay i.e. .140C_40_1800-EB5C23/ 	It is 

alleged by the applicant that respondent, without giving any 

opportujity to him, again re-fixed his pay reducing to s.1320-'240/-

in the pay scale of .1323C_1560_EB-402040/ by way of order of 

re-fixation dated 27.6.96 (Annexure-A to the application). It 

stated by the applicant that respondents wanted to recover 

s.27,222/- from his DCRG money. 	It is also stated by the applicant 

that he retired from service from 3C.6,1996 and he received the 

order of re-fixation i.e. the order of recovery after the date of 

his retrement. Therefore, It is alleged by the applicant that the 

impugned order is arbitrary, illegal and violative of principles of 

natural justice. 

RespondentS filed written reply denying the claIm of 

the applicant. According toithe respondents, applicant was not 

entitled to get benefit of higher pay scale of s.14CC-23CC/ w.e.f. 

1.1.86 as he was not worling in the Workshop and the rcommendatiOn 

of the pa y Commission was meant for Workshop Employees only. 

Therefore, on the basis of wrong fixation!pliCaflt was paid 

excess ptyVbait after taking undertaking from him. Therefore, the 

order dated 27.6.96 cannot be said to be arbitrary and violative 

of principles of natural justice as alleged by the applicant. 

Mr. BiswaS, W. Advocate for the applicant submits that 

applicant in the meantime retired w.e.f. 30.6.96 and no opportunity 

of being heard was given to the applicant before making ref ixation 

of his pay vide order dated 27.6.96. Since no opportunity of being 

heard was given to the applicant, therefore, order of refixation 

can he said to be arbitrary and liable to he quashed. SO, apli-

cant is entitled to get the refund of .s.27,222/- which has been 

ithheld by the Department as excess payment for the period from 

1,1.86 to 30.6.96. 14. Advocate also referred to a judgernent 

B. Verma - Vs - WI & Ors.) reported in 1994(2.7 ) ATC page 121. 

TrI Ar4rncte for the resondentS contended 
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that the applicant had given an undertaking that excess payment, if 

any made by the Department, would be refurded by him. Therefore, 

question of granting further opportunity to the aprilcant does not 

arise in this case and order of re-fixation has been done by the 

respondents in accordance with the rules. It is stated by the Id. 

Advocate that applicant was not entitled to get benefit of higher 

pay scale of .140023CO/ as he was not wcrki.ng  in the Workshop 

under the respondents and that matter has been considered by the 

General Wanager. Therefore, order of recovery as passed by the 

respondents cannot be considered to be arbitrary, illegal and vio- 

lative of principles of natural justice as alleged by the applicant. 

5. 	We have considered submissions, of Ld. Advocate of both the 

parties. From the record we find that before making payment, the 

respondents could not determine the question whether the higher pay 

scale of s.14CO-23C;C/- would be applicable to the applicant. We 

find that the Department was in confusion in this regard. Department 

could have decided the matter regarding entitlement of the pay scale 

before making payment. In the instant case we find that, the Depart-

ment was in dilemma rearding applicabilitY of the pay scale to the 

applicant. That matter has been subsequently decided by, the respon-

dents on the ground that since applicant was not workirg in the 

Worshop,he is not entjtaed to get the benefit of the higher, p-ay 

scale. 

Ld. Advocate W.r. BisWa; on behalf of the applicant submits 

that it would be hardship on the part of the applicant if s.27,222/-

Is recovered from his DCRG money, sinca, in the meantime applicant 

had retired and for wrong re-fixation applicant is not responsible. 

We have considered the judgernent of Hon'hle Apex Court and 

the Hon 'ble Apex Court held that after lapse of 9 
yearS the respon-

dents wrre not justified to pass order of recovery 
without giving 

the e ioYee an opportunity of being heard and the applicant would 

fixatiOfl, if any, 
debarred from chliengiflg the order of re  



wrongly done by the respondents. But, it is true that the under-

taking was given by the applicant to that effect that he would 

refund the rroney, if any excess payment was made.. • Ve find that. 

applicant in the meantime retired from service and before refixa-

tion of his pay by way of correcting bf the earlier fixation vide 

order dated 27.6.96, no opçortunity of being heard was afforded 

tot he applicant. It is settled law, as per judgemerit of the 

Honbie Appex Court mentioned bboVe, that no order detrimentaal to 

the interest of pensioner or employee should not be passed by any 

authority without affording reasonable opportunity of being heard 

or to state his case. Accordir)g to the Ld. Advocate of the appli-

cant, despite the fact that the applicant had given undertaking, 

the respondents ought to have given an opportunity by disclosing 

the fact as to why re-fixation of pay is required to be done as per 

order of the competent authority. Having not done this, the action 

of the respondents vide order dated 27.6.96 (Annexure-A) can be 

said to be arbitrary and violative of the principles of natural 

jutie. We find that the recovery sought to be made after lapse 

of 10 years from the date of alleged payment made to the applicant 

and after retirement of the applicant. Considering all these facts, 

we are of the view that it cannot he said that respondents have no 

right to correct the wrong, if any wrong was noticed. But that 

power of correction of wrong cannot be exercised arbitrarily and 

in violation of the pr.incileS of natural justice. Considering 

the hardship of the applicant, we find that order of recovery to 

the extent of s.27,222/- was violative of principles of natural 

justice. Therefore, the order of recovery should not be made 

effective by the respondents. The applicant is entitled to get 

back the amount of IRS.27,222/- which has been withheld by the res-

pondents as excess payment made to the.applicant. This amount 

should be pai.d to the applicant within two months from the date 

77omUniCati0fl of this order. And applicant would be entitled 
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