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L In The Certreal Admlnastrdtlva Tribunal
. Calcutts Bench

CA.295 of 1097

Present : Hon'ble Mr. D, Furkayastha, Judicial Member

Hon'ble Mr. G.2. Maingi, Administrative Member

Manindra Nath Halder  .... Applicant
- VS -

1) Unionof India, service through the
Secretary, Ministry of Water Resources,
Govermment of India, New Delhi.

2) The General Manager, Ferskke Barrage
rroject, Farakke, Dist: Murshidebed..

3) The Deputy Controller of Accounts, Fay
and Accounts Office, Farekke Barrage
Froject, Farakka, Murshidabad.

4) The Executive Engineer, Electricsl Division,
Farakka Barrsge Froject, Farakks,
Murshidabac.

e Respbndents.

For the Applicant CNm .k B1sua ) AdVOCute

For the Respondents: Ns. K. Banerjee, Advocate e

Heard on & 14-02-20CC | Date of Order : 14-02-20CC
T TR

ORDER - o

D. PURKAYASTHA, JM

The question pefore us is whether the reSpondents were

a DeRG
justified to withhold Rs,27 2?9/- for the purpose of recovery of

excess payment en’the basis .of earlier fixation of pay done by

the reSpondents wee fo 1.1 1986 vide letter dated 27 6.16S6

(Annexure-A to the cppllcatlon) ACCOFdlﬁg to the applicant, he

was holding the post of Electricien Grade-] attached to the

Electrical Division and his pay wes fixed &t R.1400/~ per month
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w.e.f. 1,1,1086 with the date of dext,inétement on 1,12,86 in the
higher scale of pay i.e. %.140C=40~~1800~EB-5C~23CC/~. It is
alleged by the aprlicent thet respondent, without giving any
opportujity<to him, again re-fixed his pey reducing to ks, 13202040/ =

~in the pay scale of R.1320-30-1560~EB=40-204C/~ by way of order of

re-fixation dated 27.6.96 (Annexure~A to the spplication). It i}
@8y stoted by the applicent tﬁat respondents wented to recover
%5,27,222/~ from his DCRG'money. It is also stated by the applicent
that he retired from service from 3C.6,1996 and he received the
order of re-fixation i.e. the order of recovery after tHe date of
his retirement. Therefore, it is alleged by the applicent that the
impugned order is arbitrery, illegal end violetive of principles of

natural justice.

2. Respondents filed written reply denying the cleim of

the applicant. According tofthe respondents, epplicant was not
entitled to get benefit of higher pay scale of Bs.l4CC=23CC/~- w.e.f,
1.1,86 25 he was not working in the Workshop and the recommendation
of the Fay Commission was meant for Workshop Employees only.
Therefore, on the basis of wrong fixatjmxﬁnapplicant WES péid
excess pgymemb ofter taking undertaking from him. Therefdfe,.the

ordér dated 27.6.96 cannot be saicd to be arbitrary and violative

of principles of natursl justice &s alleged by the applicaﬁt.

3. Nr. Biswss, 1d. Advocete for the applicent submits that
sprlicent in the méantime retired w.e.f. 3C.6,96 and no opportunity
of being heard was given to the epplicent before meking réfixation
of his pay vide order catec 27.6.96. Since no opportunity of being
heard was given to the applicaent, therefore, order of refixation

can be said to be arbitrery and lisble to be quashed. 5o, aprli-

cent is entitléd to get the refund of ks.27,227/- which hes been

it hheld by the Department as excess payment for the period from
1.1.86 to 3C.6.96. Ld. pdvocate also referred to @ judgement

5.R. Verma - Vs - UOI g Ors.) reportec in 19¢4(27) ATC page 121,

. san 14 Aducrate for the resyondents contended
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that the epplicant hac given an undeftaking that excess payment, if
any made by the Department, would be refurded by him. Theréfore,
qﬁestion of grenting further opportunity to the aprlicent does nct
arise in this case and order of re-fixation has been dene by the
res;andents in accordance with the rules It is steted by the Id.-
Advocate that applicant was not entntled to get benefit of higher
pay scale of M, 140C- 23CC/~ 85 he was not working in the NorkchOp
under the respondents and that matter has been con51dered by the
General Nanager. Therefpre, order of recovery as passed by the
reSpondénts cannot be considered to be arbitrary, illegsl and vio=

lative of principles of naturel justice as alleged by the applicent.

5. We have considered submissions of Ld. Advecate of both the

‘ rartles. From the record we find that before making payment, the

respondents cculd not determine the questnon whether the higher pay
scale of M. l4CO-23CC/- would be aprlicable to the epplicant. We

find thet the Department wes in confusion in this regard. Department

could heve decided the matter regarding entitlement of the pay scéle;;

before maklng peyment. In the ins stant case we find tnat the Depart-
ment was in dllemma regarding appllcablllty of the pay %c°le to the-
aleiCoﬂt That matter has been 5ubsequently decided by the reSpon-
dents on the ground that since applicant was not warklng in the
Workshop, he is not entitled to get the benef1t of the higher pay

A}

scale.

6. ld. Advocate Nr. Biswas on behalf of the applicent submits
that it would be hardship on the pert of the applicant if fs.27,222/-
is recovered from his DCRG money, sincz, in the meantime applicant

had retired and for wrong re-fixetion applicant is not responéible.

7. Wle have considered the judgement of Hon'ble Apex Court .and
the Hon'ble Apex Court held that after lapse of @ years the respon-

dents wrre not justified to pass order of recovery without giving

. the egployee an opportunity of being hearcd anc the applicent would
“méz/gzpdebafred from chzllenging the order of re-fixstion, if any,
\ \ { | .



wrongly done by the respondents, But, it isttrﬁe that the under-
 taking was given hy the applicent to that effect that he would
refund the roney, if any excess payment wes mede, .We find that’
aprlicant in the meantime retired from service and before refixa-
tion of hié pay by way of correcting of the earlier fixstion vide
order dated 27.6,96, no oprortunity of being.heard was afforded
tot he applicant., 7Tt is settled law, as per judgement of the
Hon'ble Appex Court mentioned above, that no order detrimentaal to
the interest bf pensioner or employee should not be passed by eny
authority without effording reasonable Opportunify of being heard
or to state his case. According to the Ld. Advocete of the appli-
cant, despite the fact that the spplicant had given undertaking,
'tbe respondents. ought to have given an opportunity by disclosing'
the fact as to why re-fixation of pay is required to be done &s per
order.of the competent authority. Having nct done this; the-action
of the respondents vide order datec 27.6,96 (Annexure=~A) can‘be
said to be arbitrary and violative of the principles of natural
justice. We find thet the recovery scught te be mede after lapse
of 10 yeers from the date of alleged'payment made to the sprlicant
and after retirement of the applicent. Considering all these facts,’
we are of the view that it cannot be said tﬁat respondents have no
right to correct the wrong, if any Wrong was noticed. But that
power of}correctiqn of wrong cennot be exercised erbitrarily and

in viecletion of the principles of natural justice. Cons idering
the hardship of the applicent, we find that order of recovery to
the extent of %.27,222/- was violative of principles of natural
justice. Therefore, the order of recovery should not be made
effective by the respondents. The applicent is entitled toget
back the emount of %.27,222/— which has been withheld by the res=
poﬁdants as excess payment made to the,applicant.f This amount

shoula be paid to the applicent within two months from the date

ii:épmmunication of this order.

And applicant would be entitled
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