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CENTRAL - ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

No.OA 275 of 97

Present : Hon’ble Mr.D.C.Verma, Vice-Chairman
‘Hon’ble Mr.M.K.Mishra, Administrative Member
1. SUSHILA BAURI, _

widow of Late Ramdhan,
Ex-0.S. in Office of G.M.(P)/CLW '
since deceased, R/0 Vill,
Chayanpur, P.0.- Siakulberia,
Dist.- Burdwan.

2. KALYAN BAURI,
Co S/0 Late Ramdhan,
“address as above.
.« « APPLICANTS.
VERSUS
Union of India, through
General Manager, C.L.W.,
- Chittaranjan - 713331,
Burdwan.
.. .RESPONDENTS.

For the applicants : Mr.B.Chatterjee, counsel - ',

" For the respondents: Mf.P.K.Arora, counsel »}i »
Heard on : 16.8.04 _ ‘ Order oni zﬁ/km L
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'M.K.Mishra, A.M.

This OA has been filed by Smt.Sushila Bourie, widow of Late
Shri Ramdhan,. Ex- 0.S. in' the Office of General Manager (P)/CLW,

Chittaranjan, District - Burdwan and by Shri Kalyan Bourie, son of the

deceased employee, under Section 19 of the A.T.Act, 1985 whereby '

making prayer for the following reliefs :

a) the applicants pray for a direction upon the respondents to

make payment-of all pensionary benefits to the applicant No.l1l .
~from 30.10.84 till death (2.7.91) as he was illegally removed -

and that even not on moral terpitude and set aside the removal
notice;

b) family pension to the'applicant'No.i'from'3.7.91 till paid
‘with interest as illegally denied so long;

c) consequent upon alll the above facts and circumstances

compassionate appointment to the applicant No.2 as bread

winner; (o~
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2. Before we go'into the»details of this‘cése, it was brought to
thé notiéé of the Bench of thisvTribunal thaﬁ the rélief regarding
appointment of the son of thé'deceased employee)Shri Kalyan Bourie  on
_compaésiénaﬁe‘ ground has been withdrawn and the ld.coﬁnsel for the
applicant statédvthis_fact at the Bar confirming the withdrawal of

this‘reiief. Therefore this Tribunal'is not consideriné-this aspect df
the OA on meyit or otherwise.

3. Briefly ‘the facts of ﬁhe  case are that Late Shri Ramdhan
Bourie was working as Office Supefintendent_ in Chittaranjanj in the
officei of the  General Manager (P)/CLW and .died on 2.7.91 as per
Medical Certificate (Annexure A/5) while he was working.'While‘he was
an employee in that office he was removed from the service/employment

vidé equrte order datéd 2?.10.84 on account of unauthorised absénce

from duty for 'a long period. The order of removal came into effect

from 30.10.84. The deceased employee was stated to be absconding from

the home/office sincé 14.4.83. Neéessary précedure'was followed by way
of providing reasonable opportunities to the deceased eﬁployee but.as

- stated in various‘-CorrespondeﬁCes it has béén observed 'thét_,the
deceaséd. employee could not avail tﬁose opportunities to e#plain his
cause df béing absent from dutieé; Sincehbfhe deceased employee was
removed from the seryice, pénsionary benefit was not aildwe& to him
and the grievance of the applicants is that the ”Official_ Respondents

‘.should have éllowed pensionéry_benefit to the deceased employee ﬁili

'2.7.917when he died andlthereafter family pension should have been.
given' to ‘the widow of the deceésed'empléyee Smt. Sushila Bourie, the

applicant No.1 along'wifh interest as per fules. J

4, | Ld.counsel for the applicant vehemently arguéd that sihce the

deceased employee was‘ not removed on account of dishonesty,

inefficiency, immoral tefpitude and miscoﬁduct,'therefdre the removal

order cannot forfeit the fight énd ciaim in respect of pension/family

pension for the services renderéd in ﬁhe past. It was also contended

by the ld.counsel for 'fhe applicant'thatbthe_service of memos for

I

allegations of’reméining unauthorisedly absent from the office was
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never made on- the deceased employee till the experte order of removal
was passed by the employer which is not justified. Even -the order .of

removal was not served on the emplo§ee. Therefore keepiné in view of

the circumstances as mentioned above pensionary benefits ,should have -

been allowed to the deceased employee up to- hls death and thereafter
to hlS widow in the shape of famlly pension. The authority to forfeit
the pension/family pension lies with the Pres1dent,of India and no
order ‘in this respect was ever passed hy the competent anthority.

5. Ld.counsel for the appiiCant‘further submitted that there was
no Wilful or deliherate absence from the duty by the deceased employee
and no charge sheet was served on him_before removal order was passed

]exparte.'The deceased ehployee - completed more than 25 years of
service. Hehce "he fullfilled all the conditions which are essential

for clalmlng pensionary beneflts He ou ‘behalf of the applicant

fervently prayed that the deceased should get the pension along with

the interest thereon from 30.10.84 to 2.7.91 and his widow should be

allowed to have the benefits of family pension'from 2.7.91.tillonow

along w1th interest and onwards.

6. In reply Q£ the respondents to thlS 0OA it was submltted that

the removal order was passed in the case of the deceased employee on

29.10.84 and this OA has been filed on»12.3.97. Thus it is barred by

limitation under Section 21 of the A.T. Act, 1985. |

T We have con51dered the 1ssue of 11m1tat10n on merits. We are

of :the considered view that the 'issue of ~pension with mouetary

‘benefits is of recurring nature ahd is llkely to be recurring in

future also (month wise). Therefore limitation under Sectlon 21 of

the 'A.T.Act, 1985 do not prevent us to adjudicate onlthis 0A. . This

 finds support frou the decision of ;the"Apex Court in the case of

' M.R.Guptavas-‘Uniou'of India»& Ors. reported;in (1995) 5 SCC 628,

8. | Ld.counsei for the respondents~'subuitted that sufficient

opportunities‘d%e made available to the deceased employee‘ with memos

issued to him from t1me to time and all relevant procedure hefore

-

) removal'Ord?€~;as/aassed had been followed by the competent authority-
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‘as per prevision ef RailWay SenVants (D&A) Rules, 1968. It was
further contended that Rule 309 & 310 of the Manual OE Railway Pension
Rules, 1950 as'amended from time to time were followed in respect of
pensionary'benefits. These rules provide as under :

D. . Cases in which claims for pensionary benefits are
inadmissible : '

308. . Cases in which pensionary benefits are not earned at
all.- When the whole period of employment of an employee is in
one or more of the following capacities, no claim to
pensionary benefits is admitted -= '
i) in part-time capacity (eg. Railway pleader),
ii) at casual market/daily rates;
iii) as an apprentice;
iv) in'a non-pensionable post;
v) in a post paid from contingencies except as provided in
para 409 (ii);
vi) in a temporary capacity, unless the Rallway servant quits
service on account of superannuation or permanent incapacity
due to bodily or mental infirmity or is discharged from
service arising directly or indirectly from a reduction of
establishment .or he dies whlle in service;
vii) under a convenant ‘or a -contract Wthh does not
" specifically provide forgrant of pensionary benefits;
'viii) work done on payment of a fee or honorarium.

Explanation -- For the purpose of these rules--

(1) A Special Class Apprentice is deemed to be an apprentice
for only the first four years of his apprenticeship, the last
two years of apprentlceshlp “will be treated as a period of
probation. .
(2) All the posts on the Railways will be deemed to have been

pensionable from the beginning. : ‘

309. Removal or dlsmlssal from service:.-- No pensionary
benefit may be granted to a Railway servant on whom the
penalty of removal or dismissal from service is imposed; but .
to a Railway servant so removed or dismissed, the authority
who removed or dismissed him from service -may award

compassionate grant(s)-- corresponding to ordinary gratuity
and/or death-cum-retirement gratuity -- .and/or allowances
-corresponding to ordinary pension -- when he is deserving or

special consideration; provided that the - compassionate
grant(s) and/or allowance is awarded to such a Railway servant -
shall not exceed two-thirds of the pensionary benefits which
would have ben admissible to him if he had retlred on . medical
certificate.

As per the above rules the deceased employee had lost the clain_ of
.peneion/family pension to the _widow because the benefits of his
past ‘services rendered by 'hin had. been forfeited because  the
unauthorised absence from duty for a long period is a miscenduct.

9. We have carefully considered the submissions of the ld.counsel

for b%;a&ﬁhe parties and have gone through the materials available on
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record. We observed that the ld.coﬁnsel fér the applicant took
support of the decision of the Jodhpur Bench of this Tribunal in thé_
case of Rekha Chauhan -vs— Union of Indig & Ors. reported in 1996(345
ATC 572 thch.is not applicable in’thisvcaéé bepause in the case of
Rekha Chaﬁhgn, her husband was removed from 'service ‘after Hié
conviction by the Lower Court and when in appeal his conviction was
declared invalid he was reiﬁstéted subject to final outcome of the
chiminal case. When the ériminal appeal ﬁas' finally decided the
applicaﬁt’s‘ husbaﬁd was sentenéed.till rising of the Court and a fine
of Rs.100/- was also iﬁposed on him. This punishmentlwas not in the
notice of the fespondents; " Therefore the applipant’s husbénd was
allowed to ‘cbntinﬁe ini ser?ice till his retirement on 28.2.91L
Provisional pension wés élso sanétioned té him w.e.f. 1.3.91 and when
the épplicant¥s husband died on 27.11.93 the provisidnal pension was
also’ granted to the applicaht from 28711.93. When thé facts of the .
apblicant’s huéband’s convictioﬁ was'brought to . the notice{ of the
responéents, -the gratuity of the applicant and théreafter family
pension to the widow was stopped vide ordér dated 15.5.95. This
'stéppage of payment of gratuity and familﬁ pension to thé-widow was
held invalid on account of the fact that the husband’s pension
stoppage was not supﬁorted by a specific order by a competent
authori£y aftér application of mind on the -cénvictipﬁ i.e. no .suph
order was - passed. Secoﬁdly there was‘_no provision of withdrawing
family pension although there is a proVision to withhold pension. The
reésons wefe also not recorded as to why family pénsion was withdrawn.
Further the order of stoppage of family peﬁsion was passed by the
. incompetent authority. And lastly it'was<held therein that the widow
gets the fémily pension aé to hervown rigﬁt and not by any inheritance
from her ~deceased husb;ﬁd. In ﬁhe case ﬁnder consideratién the
deceased employee was removed from service not because of qoﬁviction
but because of misconduct of being unauthorised>;bsent from duty for a‘
long peri@d. Since‘he did nbt,a§ail the Vérions opportunitiéé provided

to ~him to represent his case before the competent authority he was

(\M
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" never reinstated by the employer. Again no provisional pensiohb was
_saﬁctioned to the deceased employee before his death and so is the
case with the family pension to the widow. These facts go to show that
the ratio of! Rekha. Chauhan is not'applicable in this case.
10, - Ld.counsel for the applicant quoted the provision as la}d down
in Section XI under the heading Family Pension Scheme, a chapter of
Rdilway, Pension Rulés_&'Retirement Benefits, compiled by Swapan Kumar
Ghosh and‘published by Verman & Company of. Saharahpur '(UP), 1989
Edition. The 1d.counsel quotéd the salient features of the scheme as
under :

i) This scheme gives a life pension to the widow/widower of

the Railway servant who has put in a minimum continuous

service of one year either in temporary, officiating or
permanent capacity. The condition of minimum one year’s
continous :service has been removed with effect from 27th

~ January, 1979.

iv)Ih case of widow/widower, the pension is for life, but in

case of sons and unmarried daughters of Railway servants, the
pension. is paid upto the age of 25 years (effective from 6th

August 1987). An unmarried daughter shall become ineligible,

for family pension. from the date she gets married. Further,

the family pension payable to a son or daughter shall be

stopped if he or she starts earning his or her livelihood or
attains 25 .years of age whichever is earlier. -

As per tﬁe above provisions the widow/dependehts are entitled to
family pension.  To ’thié extant thefe ‘is no doubt. But fhére are
cerfain pre-conditions befofe the claim for family pension is granted
tp them. In the pfesent case ve?y'unfoptunately the deceased embioyeé

,ﬁas removed from service by the competent authority and since.~the
deceasedv emplnge did not challenge that order before the Appellate
Authority therefofe that order of—removai fook the final shape and was
still,in vogue.‘As per rule 309 of Manual of Railway Peﬁsion Rules,
1950, removal fyom service would nét render the»benefit of pension té
the émpioyee when he is alive and since the family »ﬁenéioﬁ is_ﬁwith
reference to the pension of the employee,.thé widow or.his dependents
will not be entitled for @ family pensioﬁ‘ after the death of the
embloyee since there is a specific prbvision in respect of pensionary

benefits in the case of removal or dismissal of the employee, the

sl
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applicanti No.1l will .also nof be ent%tied to such claim'for.family
bensidn benefits. Thus the OA of tﬁe applicant fails. However, the
applicant - is at liberty to approach the appropriate authority through
a representation to be made_by hér if she desires so, on the bésis .of

. concfete facts‘ for granting of award if possible of compassionate
grants corresponding to ordingry pension as provided ﬁﬁder Rule 309 &
310 of Manual of‘Railway_Pension Rules, 1950.

11, The OA therefore stands dismissed. No order as to costs.

- / . ’ , ' </vw/"
Ol\;;z:;j(m | ‘_ | ' VICE-CHAIRMAN
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