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- 0. Purkayastha, JH

The dispute raised in this applicatfon “is  regarding.

inclusion of the names of the applicants in the.pﬁnel of

IAssistant Engineers, Group ’B’ of 1990 as.per their seniority

and to give them all promotion prior to their juniors who are

included in the panel of hssiétant Engineers, Group °’B’ in "
1990. Qccording-to the applicants; they ére‘senior to privaﬁe'
_respondents Nos. - 4 to 9 of this applicatioﬁ in the\ cadre of
_10W or ﬁwI' qf BRI .etc.‘ '(Grouﬁ- ’C”) of thé‘S.E. Railway.

According to the rules, all vacancies_in,Group ’B’. are. to be.

filled up by promotion of eligible Group TC’ embloyees. 75% of

the vacancies are to be f111ed by selectlon and 25% on thej
ba31s of limited departmental examlnatlon. Accordingly for the .

purpose of formation of panel for app01ntment to the posts of"

-
¢

Assistant Engineers, Group *B” as per rules mentloned above the

vacancies were assessed -as 202 as on- 1.8.1990 and 641

candidates were declared as eliéible and were called to appear

at selection vide c.P.0., S.E. Railway’s letter

No.DCﬁO(G)/CON/ SB/2/90 dated 31.7.90, Annexure/A to  the

application. »Thereaf§er the respondghts had issﬁed another
"notification quifying‘the’earlier notification dated 31.?.90,
-Annexure/A and reduced thé vacancy number to 184 from 202

_ against 75% vacancies_and they called 256 candidates instead of

641 candidates and in the said list of 256 candidates the names

of thé applicants as well as the names of the respondents Nos.

4,5,6,7,8 & 9 were not included which would be evident’from the

" letter dated 8.10.90, Annexure/B to ‘the application. It is

alleged by the by the applicant that the respondents without

disclosing any reason reducedAtﬁe number of vacancies from 202

to 184 and denied the benefit of selection for the burpose of

promotion to the ‘said post., Feeling aggrieved by and
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dissatisfied with the said order of reduciﬁg the number of
vacancies the _priVate respondents Nos. 4 to 9 filed an
application under section 19 ‘of the A.T.  Act before the

Cuttack Bench of this Tribunal, which was fegistéred as 0A

404/90 fhallengjng the ordef datéd'8.10.9q passed by the CPO,
S.E. Railway, fénnexure/B to the application. In‘thg said
applicatiqn' an interim. order' was paséed 'by the Tribunal
directing the respondénts to allow the private respondents No;4
fo 9, who .ére .thel appiicants in - OA 404/§0 to sit in the
- examfnation which wa§ going to be held Sn 10.11.90 ‘and' in
?pUrsuanée of the directign giveﬁ"by the Tribunal by way of
ihteriﬁ order 66 6.11.90:the private respondgntg No.4 to 9 who
~are the applicants in 0A 403/90 weré allbwed to sit in the said
examination _and the responden£s published a bahel of 147
candidates vide notification 14.§.91. in that panél the names
fo the private respondents No.4 to ? were nbt tﬂere.
Thereafter another selection against 75% qdota’éf 135 vacancies
of Assistant Engineers'(Grodp/B) was held in'reférence to CPO,
‘S.E. éailway’s letter dated 5.11.92, Anngxure ’D’ andx4i5
candidates declared> eligible ‘to appear .at the sai& '
seleétion/writteﬁ.test and in the séi& list the applicants were
~shown at Sl. Nos.. 56, 70, 71, 75, 76, 79, 80, 81, 88, 91, %,
101, 105, 108 and 143, whereas private respondents Nos.4 to 9
were at Sl. Nés.69, 135, 137, 142; 150 and 204 and the result
of the said selection was published on 11.3.?3‘vide QPO, S. E.
Raiiway order dated 11.3.93, Annexure/E to the application and
seﬁibrity positions of the applicant'were at Sl.NosL?, 12, 13,
17, 18, 20, 21, 22 28, 30, 32, 34, 35 and 36, and that of the
private respondents Nos. 6,7,8 and 9 were at Sl.Nos.- 41, 42,’
.”~47 aqd 65 and ﬁames of private respbndents Nos.4 and 5 were not
in the. said panel. Therefore, the private respondehts are'
juniors to the applicants all a;ong. i' In pursuance of the

direction of the interim order1~dated '6.11.90 ;the private
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resbondents“of this application who were the petitioners in Oﬁ
404/90' weréJoonsidered by the‘Railway adminietration but the
result was not publlshed but ultlmately the Tribunal d1rected
, them to publish the result and as per d1rect1on of the Trlbunal
they were 1ncluded in the panel of 1990 and on~the basis of
' this panel the private respondents of this “application .uere
appointed. ,So,“ the case‘of'the applicants is that sinceﬁthey
~were all along senior to. the private‘\respondents% therefore,
they efe entitled to bev appointeol to the 'post of Asstt.
IEngineer Group ’B’ prior'to the.privete respondents'
.2. The . respohdents filed written reply denylng the clalm
of the appllcants. It is admltted by the respondents that a
selectlon was conducted for fornétion of pariel of Asstt.
Engineer, Group °’B’ -through 75%3-and the_ vacancies were
pneviously,calculated to 202? erroneously and -606 gandidates.
‘were called for under the extant rule (1: 3) But since there
"was no select1on held during 1980 to 1990 due .to Court case
pending in;the Hon’ble,Hfgh Court, Calcutta;.the.vacanoiee uere
i subsequentlu reassessed for the year.i980, 1982, 1984, 1986 and :
1990 seoarately which came to 184 and 256 candioatee-wee called
for b}lfixing the zone of consideratton oh the baeis of eliding
) soale in terms Railway Board’s-;etter dated 9.4.81 restricting
the number of eligible candidatee. It is also\stated that Shri
HS.R. 'GhOSh'and eix others'filedvan'application bearing No.  OA
~‘404/50 before the CAT, Cuttack Bench with the prayer that they
should also be called  for selection under ’3X rule” (i.e.,
1:3), out of them éhri S.R. | Ghosh was“.caliedA for the
seiection, as he was in the list of 25§ candidates‘called for
selection'ae per seniority tist. In terms of -CAT, Cuttack
Bench’s interim. ordehb dated *6.11.80 the other 6 petitfoners
were allowed to appear in~the‘3e1ection'of Asstt. Engineef on

. provisional basis .and a provisional part panel dated 14.8.91

wae published to all concerned subject fo final disposal of O0A
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" 404/90, Annexure/c to the application .and subsequently the

Cuttack Bench by a judgment dated '12.8.1993 passed- the

| follouing order:

“The result be published and the authority may
act according to the result in regard to appointment to
the post of AEN."- v ‘ )

The respondents filed a review petition bearing Np.42/93 nefore-
the Cuttack Bench explaining' the full factsAbf the case and
that was also dismissed. Thereafter they preferned, an SLP
before the Hon’ble Suprenev Court and that has also been
. . ‘ . : * ’
dismissed. in the meantime the‘private respondent, Shri E.K.S.
Nair wno was one of fhe applicants of 0A 404/90 filed .contempf
petitien No;20/96 which- was disposed of on 17.11.95 on the
basis of an undertaking given by the Railnay administration
that there will be eomniete compliance of the Tribunal’s order
(Annexure ’R/4%) and aéeordingiy the aforesaid private
respondents were embanelled in the next seiection for prbmotion
to the post of Asstt. Engineer (Group ’B’) against 75%
vacancies vide memo dated 11.3.93. So,’aecording to Rule 306
of Indian ‘Railuay Establishment Menuel (Vol.1). candidates
selected for appeintment at an earlien selection shall be
senior to! those selected later in. respect of the dates of .
posting. .So, since the respondents acted-es‘per direction of

‘the Tribunal, therefore, the applicanis’ claim cannot stand and

"~ their names cannot be included in the panel of 1990 and hence

they also cannot claim seniority over the private' respondents

- in the cadre of Asstt. Engineers, Group B’.

3. . Learned advocate, Mr. S.N. Mitra appearing on behalf

of the applicants contended that admittedly the applicants are:

senior te the private respondents of this case in the cadre of
IOW or PWI or BRI etc. (Group ’C’) of S.E. Railway and the

respondents for the purpose of promotion to the post of Asstt.

'Engineer, Group ’B’ assessed the number of vacancies of Asstt.

Engineer and declared as 202 as on 1.8.90 and 641 candidetes




© were declared as ellglble and were called to appear at

selectlon test which would be evident from Annexure A’ to the

appllcatlon and \the applicants are senlor»-t04,the prlvate-

respondents. But subsequently the hrespoﬁdents‘ modified the
earlier order jn respect of aeclaration of- vacancies of Aéstt.
Enginee(s, Group B’ as on 1.16.90 and reduced the hﬁmber of
vacancies to 184 from the vacancies 'pf 202 against 75%
. vacancies and 256 candidafes ihstead of 641 candidates.:uere
called for written test scheduled to be held on 10 11 90. It
is the admitted p051t10n that in the_ Sald' list of 256
-Candidates the privatevrespondéﬁts and the aéplicants of fhis
case were not inclﬁded and the private«‘reSpondenté -ch&llenged
the order dated 8.10;90:iésued by the CPO, S.E. ‘Railway on the
ground- that the létter calling ~only 256'candidates for 184 |
vacancies, whichyis much less than three timés of fhe vacéﬁcies ‘
-as per.s;atﬁtofy rules should be not in' accordance with the
rules.  Therefore, the applicants’ names should be includéd in
“the list of eiigib1e candidates for‘selection to tﬁe ‘poﬁt of
Asstt. Engineers, Group °B’ including‘tﬁe private reépondents'
who were'the applicantg'qf 0A 404/90 for pfombtion to the post
of ‘Asstt.  Engineer, Groupw "B*. Since the aforesaid private
respon&ents were Junior to the' app1i¢ant§, therefore, they
cannot be given prefefencewfor promotion to the poSt ofkésstt.
Engineer, Groué ’B’ ignoring the claim of the applicants.  The
respbndents rather aéted arbitrarily iﬁ violation of,tﬁe rules
and denied the benefit of the-promotidn‘to the abpligants;' So,
the seniority should be cqﬁnted on .the‘ basis of the basic
séniority in the cadre of Graup ’c’ éf S. é. Railway. Hence _
" the appllcants are entitled to be included in panel of 1990 on .

the basis of the selectlon as per their senlorlty

4. Learned advocate, Mr. Chatterjée appearing on behalf -
of the respondents submits that the present application is not

maintainéble in view of the fact that the private respondents
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, ‘ of this 1nstant case sought reliefs before the Cuttack Bench of

o | thlS Tribunal and got the beneflts of the" Judgment and they
were selected and 1ncluded in the prior panel of 1993 and they |
were posted accordingly, to the post of Asstt Engineer, Group
B on the basxs _of. the ’earlier panel and admittedly" the
presentl applicants were selected in the year of 1995 and ‘
includedvin the panel of 1995." So, as per rule 306 of "IREN
(vol.1) they are not entitled to get senioritg as claimed in

the application and learned advocatelhr. Chatterjee relied on

a judgment of C.S. Elias Ahmed and others vs; Union of‘India

and others, reported in Full Bench Judgments (CAT) vol. III of

Central Admlnistrative Tr1bunal 1991- 94, (p.169) and another
Judgment in AllzIndia Postal Employees’ Union Class III, /Tamil

Nadu Circle and others VsS. Union of India and others, xreported

in (1994) 28 ATC 810 and submits that the applicants were not a'

party to the case and hence theiimplementation of the judgment

in their favour without filingia'separate 0A for reliefs is not
permissible; ~Ihe applicants did not seek any remedy ior
implementation of the judgment passed in On‘464790 filed by the

‘private respondents for 'inclueion of their names in the said

panel.- Therefore, the application‘is not naintainable.

' 1

5. We - have “considered the submissions of the learned’

"adyocates of both the partiesrand perused the . records. It
remainsr admitted fact in this case that one Shri S.R.Ghosh and
six others filed an application bearing No. OA 404/90 before'
the Cuttack Bench uith a prayer that they- shguld also be called
for selection for the post of Asstt. Engineer? Group ’B’ “in
| pursuance of the notification "bearing ‘No.DCPO(G)/CON/SB/2/90
: dated 8.16.90' issued by the CPO, S;E, Railway for'filling up

~

the vacancies of Asstt. Engineer;'aroup ’B® as “on 1.10.90,

]

“which have been reduced to 184 vacancies from 202 vacancies -

against 75% vacancies. In the said notification names of the ’

present applicant and the private respondents were not included
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. but as per direction of the Cuttack Bench by way of'inteqim
prdervahd subsequent order passed by the Tribunal the names of

, ' private respbndents ‘were  included in the panel for

consideration for appointment to‘fhe post of Asétt: Engineer,
Group ’B’. . But the applicants did not éeek ény remedy along
with the private respondents at‘that time when their names'were
not inbludeﬁ. It remains admitted fact that thé private
resbondents Nos. = "4 to 9 of this Oe.'are‘ juﬁioré to the
.- - applicant and the present applicantﬁ ére genior to the private .
}feéﬁondents. In pursuance of the judgment ﬁhd'direction gi&éﬁ
by thé ‘Tfibunal.'and the Hon’b1e~ Apex‘-Court the private
;éspondents were included in the pénél of 1990 and the
e applicantg were retained in 1993 panel since fhey didnot seek
any réﬁedy .in} any appropriate Court like the private.
respondents who filed the application before the Triﬁunal of
Cuttack Bench. A; a result of inclusion of'tﬁé naﬁes of the
‘privéte respondents Nos. 4 to 9 in the panél 6f 1§90, the
applicants who are senior to_-private respondents in the’
seniority Iist puBlished in 1990 and'who are also empanelled in
’fhe immedfately\neXt selectionhpanel of 1993 becamé “junior to a
the af&resaid private respondents. From the aforesaid factlit.
is fougd that the applicants were not ihducted'in the panel bf
1990 ’since~ théy did not seek any remgdy And the private
respohdehts were not initially included in,the"panel of . 1990
and fhéy: were subsequently'inclyded iﬁ;thefpanel'bf 1993. We
, like to réfer tolthe judgment reporiedA inx AIR 1993 SC 1171
“(State of U.P. v. Omker Nath Tandbn).‘ In thé,séid case the
respbndent‘ No.3 was not ‘sélected b; the Public Sérvice'

d Commissidh on merits along with the reépondent Nos.1 and 2 for
the promotion to the post of Section Officer for the ggneral
catégory vacancies even though he waé senior to the réspondent
Nos.1 and 2 in the feeder . bost. ‘ Hbﬁeve}; he was inducted

subsequently in the promotional: post of Section Officer on

f
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dereservation of the Scheduled Caste post. The question before
the Supreme Court'is.whether on.belng_promdted he would claim
senicrlty 0ver'tne respondent Nos.1 and 2 on the ground that he
‘was senlor to them in the feeder post. ,The.Supreme Court has
negatlved such a plea ‘It is observed that ifn tne junior'
supersedes the senior ‘on mer1t basis his sen1or cannot claim
seniority’ 1n the h1gherkcadre on be1ng promoted at‘a subsequent‘
date unless it is shown that he was left out of conslderatlon
©on the earlier"occasion in advertently and he ought to have
been.considered. When in the partlcular case, the respondent
No.3 was considered and found 'unfitj by the Public Service.
Comm1ss1on and it was on that account his name was not entered
in 'the select . list and did not secure promotion in the next
hignet post,.he cannot clajm seniority over .his juniors on
being subsequently prdmctEd. | It has been found that his
supsequent prdmotipn was . arranged by persuading tne ‘Public
Service Commission to dereserve the vacancy meant for the
Scheduled Caste candidates and treat it. as"one belongind to
general -category and consequently his entry in the cadre of
. Sect1on officer was not on merlt but on a spec1al contlngency.
~So he cannot claim sen10r1ty over his juniors who were selected
'and app01nted ‘'on merits to the next h1gher post prior to him.
In the instant case the respondents has relled on the prov1s10n"'
of Rule 306 of IREM, Vol.I wh1ch.runs as follows: -
“"Candidates selected for appointment at an earlierl~
‘selection shall be senior to those selected later
irrespective of the dates of postlng except in .the case
covered by paragraph 395 above."”
We find that the applicants could have‘apprdached the Tribunal
in appropriate tlme»for_inclusion;ofvtheir names in the panel
of 1990 and their -names have been “included in -the panel of
'1993:} That fact is not ldisputed.\v No explanation'has been
given by the applicants as to why they did not approach the

Tribunal'for'getting similar benefits of the judgment passed by

¥ .
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the Cuttack Bench. Iﬁstead of seeking implemen;aiion of the
jﬁdgmént passed by the Cuttack Bench, they have come with a
separat; applicatioh for -inclusion of their nameé in the panél
of 1990 instead of panel of 19?3; We find that the .app}icants
. are guilty of laches' in respect of seeking reliefs in
appropriate forum. We haQe considered the judgments referred
by thé»léﬁrned advocate, Mr.  Chatterjee, méntioned above. uIn:
viéw of the aforesaid circumstances we do not find any reason
to entertain the claim of the appliéants for inclusion of ‘their
name§ fn: the _ panel of 1990 for thé pdrpqée of appointmeht as
Assistant Engineef; Gréup B’ as per their seniorityb and toj
give them a11 consequential benefits. Whatever reliefs the
private respondents got that -has been granted to them in
—~— . . pursuance of the direction given by this Tfipun%l.' That }elief
~ cannot Se given on the basis of the aﬁplicatioﬁ.filed by the
Iapplicants.
m«»b ! : -6; In view of . the aforesaid circumstances we do‘not find
any reéson to entertain the application and it'is found devoid

of merit and hence liable to be dismissed.'ﬁccordihgly, it is

. ' ; dismissed without 'awarding any cost. - _ ' .
. o - L %\_, |
(R _ (G;.S. Halngl) . - (0. Purkayastha)
| MEMBER (A) ' o . "MEMBER (J)




