CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

0.A. No,226 of 1997

N

Present : Hon'ble Mr. Justice SiNJ Mallick, Vice=Chairman

oo | ) .
Surendra Prasad Singh, s/o Late Raj
Narain Singh, residing at 165, The Park,
Ishapore, Type-III, P,0. Ichapore Nawabganj,
Dist. 24-Parganas(North), PIN«743144, work-
ing as Teacher, Rifle Factory High School, - - --

Ishapore, ceses Applicant
’ nVS-

1. The Union of India, represented by the
Secretary, Ministry of Defence, Deptt, of = .
Defence Production, South Block, New Delhi-ll ;
2+ The General Manager, Rifle Factary, '
Ishapore, P,0, Ichapore Nawabganj, Dt.24(Parg-N),

PIN-743144 vseev  Respordents

Mr, B,C¥ Sinha, counsel
Mr, BJBs Chakraborty, counsel

Far applicant

For respondents : Mr, M.S¥ Banerjee, counsel

Heard on:17/11.98, 15,129 Order on : 057051999
and 9.341999 O R D E R

o ey

| In this O{A., the petitioner has challenged the order of
transfer issued by the respondent authorities as per their Memo
No.Oi/O?/A/W(Schooi) dt.23.4.96 as per Annexure Al, whereby he
has been transferred from Rifle Factary School at Ishapore to -
Cardite Facf.ary Aruvank adu Inter-'C'ollegg, Tamilnadu and also
the order of release issued by the respondent No.2 under Memo
No.;342/13/NI/Teacher dt.5.5.96 as per Annexure A/2. He has also
prayed for a direction to be issﬁed upon the respondents to
allow him to join his present post at thé Rifle Factofy High‘
School, Ishapore with immediate effect and to treat the entiré |
period from 935,96 till the date of joining as on duty with Gon-
sequential benefitsi | ’
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2. Skort\ of allwgg:c,\:flyg,‘\the petitioner';e. case is as follows ¢
"While servin; as a Teacher in the primaﬁ school of the
aforesaid Ishapore Rifle Factory High School, which is a Hindi
Medium §0h001 recognised by the West Bengal Board of Secondary
Education, the petitiqner was promoted tothe post of Non-Language

Tegcher, High School with effect from 16,3.33 and since then
he has been teaching History as the main subject fram Class<V

to Glass=X students in the said school as he had a post-graduate
degree in history. Thereafter, he was placed in the senior scale
of Trained Graduate Teacher in the said school wile Mt 1673795

as per Factory Order PsrteII, No,160 dt,28¥2,85. His initial
order of appointment on promotion dt.28,2.35 to the post of
Non-language Teacher in the High School is Annexure A/3. As the
| petitioner was actively involved in the Teachers' Association
activities, the Director General, Ordnance Factories, Calcutta:
issued the order of transfer dt.23,4:96(Annexure A/1l) and the
petitioner was released wiedf, 9,59 as per Annexure A/2) After
his representation dt,13,5.,96 to the Chairman, Ordnance Factay
Board was rejected, the petitioner moved his Tribunal against
the aforesaid order of transfer through O,A. 741 of 199, which
was contested by the present respondentss The said 0.A. wasv
" disposed of by an earlier Single Bench of this Tribunal as per
order dt¢6+9796(Annexure A/S) with a direction upon the respon-
dents_authorities to.consider a comprehensive representation

to be filed by the petitioner to them and to dispose of the same
in the light of the observations made in the body of the jq’c_jg-
ment within a specified period and they were further directed
to cammunicate their decision to the petitioner within a period
" of two months from the date of filing such representation.

3. Thereafter, the petitioner filed another representation
to the Chairman, Ordnance Factory Board, which is dt24,9.,9
(vide Annexure A/6) « The said representation was rejected by the ;
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Directar General, Ordnance Factory and the order was ¢ ommunica-

ted to the petitioner as per letter dt,4,12.,96(vide Annexure A/7):

The relevant part of the said speaking order runs asf ollows :-

. Shri Singh was teaching Hindi at RFI in High

School Classes, He will be required to teach in Hindi

at Cordite Factory, Aruvankadu, Since he is not teach-
ing Hindi as a regular subject to students of Class - XI

& XII. he catinbt demand the Pay Scale for FGTs just like

a PTI/Demonstrator cannot demand the pay scale of FGTs for
instructing Higher Secondary Students®.

4, Thereafter, the petitioner filed an appeal to the Chairman,
Ondnance Factary Board dt,l0%12.96(Annexure A/8), which was not
replied to. Another representation dt,21.1.97 was again filed to
the Secretary, Ministry of Defence, Govty of India(Annexure A/9),
which was also not replied to. |

5 The petitioner's grievance is that the impugned qrder of

transfer(Annexure A/l) dt,23.,4,96 and the order of release dated

645,92(Annexure A/2) are absolutely arbifrqry, vindictive and
against the principles of natural justice and féir_ play. It is
also stated that the aforesaid speaking order dt .4:.‘12.96 as per
Annexure A/7 has been passed without application of mind and
without apprec:.atmg the observations made by this Tribunal in
the Judgqent dt.6 9,96 passed in O,A. 741 of l996(ﬁnnexure A/5)v
6. - The main contention of the petitioner against the impugned
order of transfer is that he has been teaching history in Ishapore
High School in Hindi Medium and he has no knowledge of Tamil and
as such 'Ehe respondent authorities should not have transferred

~ him to a, place where the medium of instruction is Tamil, The
petitioner repeatedly intimated the respondent authorities about
his difficulty in the medium of instruction and he was informed
by the respondent authorities as per Annexure A/10 dt.28.50%
that he would have to teach Hindi and not in Tamil and hence no

problem will arise.
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74 In their affidavit-in-reply filed in the first 0.,A.,741/96,
the respondent authorities took the stand in para-6 that *......
the shool at Aruvankadu has two medium of teaching, one in Hindi
and the other in Tamil*'and that"the applicant is required to
take classes in Hindi medium only"(vide Annexure"A/ll g

8. It is further stated by the petltioner that the Secretary
of the Teaching Staff Association at Aruvank adu informed the .
Vice-President of the All India Grdnaice Factories Teaching Staff

_Assoczation in the letter dt.27.8,9 that (i) the medlum of

instruction in the Cordite Factory Inter-Col lege, Aruvankadu is
English and Tamil 3 (ii) There is no subject which is taught as
Third Language; that they have only two lanquages taught in their
school and (iii) Tamil or Hindi is taught as first language in
their school, In another subsequent letter dt.29;8£96, it was
futher clarified by the said Secretary of the said Association
that they have Tamil only as First Liguage upto High School i%e.

’vclass-x standard and that there was no Hindi as subject of study or

medium of instruction upto High School level in their school. It
was further stated there that the school had optional Hindi or
Tamil as First Language in XI and XII standards(vide Annexures

 A/12 ad A/13),
"9, It is the specific case of the petitioner that he was

promoted to the present post as a Non-Language/Trained Graduate
Teacher to teéch history in the High School classes from Class«V
to Class=X only and that he was not at all a regular Teacher in
Hindi Lzguage. ?he petitioner further ¢hallenges that there was
no public interest in transfering him from Ishapore to Tamil Nadu
as noted in the impugned order of transfer. It is his case that
there cannot be any public interest in transfering him from

Ishapore Rifle Factory High School, where he teaches history in

~
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Hindi medium to~Aruvankadu Intexr=College, whefe the medium of
instruction is Tamil or English and the position is not improved
if the respondent authorities state that he is to teach in Hindi
"language there, Furthemmore, as a Non-Laguage Teacher subse-
"quently redesignated as'Trained Graduate Teacher teaching History
in Hindig medium, he cannot be compelled to teach Hindi in a
school at Tamil Nadu, where the Hindi is not the medium of

, instrucfioh, nor it is taught as first or optiohal language. |
Hence, the petitioner chal lenges the afcresaid decision of the -
respondentfauthorities as communicated to him by thé speaking,
order'dtﬁ4?12;96(Ann;xure A/7), where the order of transfer as
issued to the petitioer as per Mnexure A/l has been maintained
104 The respondents have filed twé replies to this G,A. cha-
llenging the case of the petitioner. In para=5 of the first reply
filed on 30;6;97, the respondents state as follows :-

. With reference to the statements made in paragraph
442 of the sald application it is stated that the appli=-
cant was promoted to the post of Non-Language Teacher
with effect from 16,3,83, Applicant while postéed in the
Rifle Factary High School used to teach Histary as well
~as Hindi language in higher classes, *

11, In the supplementary reply filed on 17.9,98, the respon- :
dents have tried to improve théir case, It is stated in para-4

fhat there is no separate rules fa? Language Teather br Non=Language
Teacher and Tegchers promoted to the post of Lynguage Teacher/
Non-Language Téacher High School were assigned to teach some. sub=-
jects in the School and the power of assigning subjects among the
Teachers restdJonly with the Headmaster or his superior, It is sta-
ted that the designation of Non-Ljnguage Teacher/lénguage Teacher

has since been abolished on the basis of the Chaftopadhyay Commi-
ssion's report and-the Teachers have been classified as Primary

Teacher, Trained Graduate Teacher and Post Graduate Teacher, The
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petitioner is admitted to be a Trained Graduate Teacher. Accor=-
ding to the respondents, there is no such rule that a High

.School Teacher should teach one particular subj'ect and cannot

be asked or detailed to teach other subjects in which he is
capable to teach in addition to his own subject. The petitioner's
mother tongue is Hindi and he has proficiency in such subject

and as such he was teaching Hindi in Class=X in the instant

wn oA & W o Py I
school at Ishapore before he was transferred.

_12. It is the further case of the respondents that the Cordite

Factory Inter College, Aruvankadu, where the petitioner has been
transferred, is situated in Tamil Nadu and there is need to
teach Hindi to the studen\ts in the éaid School "since Hindi is
not only a National Language but also the Rastrabhasa of the

country®, It is further stated that the petitioner is required

to teach Hindi as an additional subjecty According to the res-
pondents, the impugned order of transfer is a valid order issued
in the exigency of the pubii_c service and it was issued in bona-
fide exercise of the powers, '
13, From the materials on record, the admitted position
appears to be as follows : |

The petitioner was promoted as per order dt.28.2.85

(H.8.)/RFI

(Annexure A/3) to the post of Non-Language Teacher[from the post
of Primary Teacher, which was held in the Prxmary Section of the
said School at Ishapore. It is also agdmitted that the post of
Non-Lan guage Teacher is no longer there in view of the report
of the Chattopadhyay Commission and the said post has been
redesignated as Trained Graduéte Teacher, It is also admitted
by the respondents that after such promotion, the petitioner
was teaching History as well as Hindl language in the sald Rifle
Factory High School in higher classes. It is also undisputed
that the petitioner was not teaching in Class-XI or XII either

'History or Hindi. Ikrhssixexxxxswhoudadxlr
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14, It has been contended by Mr.M.S. Banerjee, ld. Counsel
appearing f & the respondents that the petitioner being capable
‘to teach Hindi also, ® used to0 teach Hindi in upper classes in
Rifle Factory 'School and that since the petitioner is capable
of teaching Hindi in higher classes and was actually teaching
the said subject in the higher classes in Rifle Factary School,
his services have been transferred to Cordité Factory Inter

. Y
College, Aruvankadu to teach Hindi, It is surprising to note ¢£L

o | ~
sage that the respondents have not made out any case in

respect of the Annexures A/12 & A/13, which are communications
_from the Teaching Staff Associatio? of Aruvenkadu.'ln‘the afore=-
said Anexures, it has been intimated that the medium of
instruction in Cordite Pactory'Intér College at Aruvenkadu is
English and Tamil only and that the said Inter College has Tamil
only as the first lahguage up to. High School ife, up to Class-X
standard and that there was no Hindi as subject of study or
medium of instruction up to High School level in that school.
Thése documents have gone unchallenged on the part of the respon-
dents, Under such circumstances, it is difficult to accept the
bonafides on the part of the~respondent authorities in issuing
the impugned order of transfer a§ per Annexure A/l dt.23.4.96,
In the said order of transfer, there is no mention which subject
the petitioner was required to teach in the said school and in
which medium. It has been remarked there that the transfer is
against én existing vacancy. There is no answer to the question
in which subject or subject$ the said "existing vacancy® arose/
15. Mr ,Banerjee has argued that although the petitioner waé
teaching hiétory in Hindi medium to the upper class students in
the Rifle Factory School at Ishapore, he was also teéching Hindi
to the students there. But this does not change the basic cha-

racter of the teaching post to which the petitioner was promoted

. o0 010'0-3
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in view of the admitted fact that the petitioner had post-graduate
degree in Histéx’y and was required to teach History in the upper
c lasses of the High School at 'Ishapore. In order to run the

' school, the services of the petitioner may have b een requisi-

tioned for teaching Hindi but that does not and cannot, by itself,
change the basic character of the post which the pet:.tioner was
holding as a Teacher to teach Histary. We cannot ignore the
modern age of specialisation and it would)be a chaotic situation

if a Mathematics Teacher having Mathematics as his specialised \ew\«;&

"~ subject is asked to 'E:ch, say, Sanskrit or Geography in upper

W \Jerme .

classes of a High School, The practice, yvhich was prevalent in
schools in few decades. ago, cannot be continued in the best
in’.cerestldf‘the institution, In & Multipurpose $chool, there can-
not be multipurpose Teaéher to teach different subjects in which -
he has no specialisation,

16, My attention has been drawn to the order of appointment

on promotion of the petitioner in the post of Non-Language |
Teacher(ES) as per Annexure A/3 dt.23.2.35. It has been stated
there that the said promotion is ™against®™ the vacancy sanctioned
vide M.of D letter No.12(46)/80/D(Proj-I) dt.15.9.32, It may be
recalled that by my order dt.15.12,98, this Trihunal directed

the LdsCounsel for the respondents to produce departmental
records containing the aforesaid order, which would explain as

to which subject the petitioner was required to teach as a

Non-Language Teacher in the High School at Ishapore. The oxder

‘ dated 2,2§99 passed in this 0;A, shows.that on the submission of

i\
Mr M.S ¢Banerjee, LdiCounsel appearing for the respondent s  XRak
dt.15.12.98

‘the said order/could not be traced out am the hearing was °

adjourned till 9,3,99 for the purpose of production of the said
records. It was al so made clear that if the records were not

produced. on the date fixed, the matter will be decided on the
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basis of the materials on record taking an adverse presumption

according to law for non-production of material documents. In

~the order dt.9:43.99, Mr.rA.S.Bénerjee's submission was regorded
to the effect that the said documents being not made available

to him by the respondents concerned, he was unable to produce

the same, Under such circumstances, as there is no reasonable

explanation for non=production of the aforesaid order of sance
tion contained in the letter under reference dtill5.9.82 as men=
tioned in Annexure A/3, this Tribunal has to drawn an adverse
presumption that i’iad the said records been produced before this
Tribunal, it would have gone égai‘nst the respondents, It may
also be recalled that the petitioner on earlier occasion moved
this Tribunal by filing O,A, 741/9% _challenging’ the imbug'ned
order of transfer, which was disp'os;ed of by an earlier Bench of
this Tribunal on 6,9.96(vide final order at Annexure A/S) . By
the said order, as I have already noted, the respondent autho-

rities were directed to consider the comprehensive representation

to be filed by the petitioner to them and to dispose of the same °
in the 1ight of the observations made in the body of the afore=

said judgment within a specified period with intimation to the
petitioner, In the said judgment, the Tribunal recorded the sub=

mission of MrM.SBanerjee, who appeared for the respod ents in

‘the earlier case also that the applicant teaches History in Hindi
‘medium in Ishapore School and that under the impugned order of

transfer, he'iwil‘.l be required toldo the same jo? in ‘I‘amil Nadu.
17.  The materials on record, which we have already referred
to iJje) Amnexures A/12 and A/13, demolish the entire case of the
respondent authorities., In pursuance of the Tribunal's final
order dt.659.96 passed in O,A, 741/96, the respondent authorities
pasded/ the speéking order dt.4,12.96, which is Annexqré A/7:_' We

O...C]-O
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may quote para-3 of the said speaking order below :=

®*  Shri Singh was teaching Hindi at RFI in High
* School Classes., He will be required to teach in

Hindi at Cordite Factory, Arumankadu. Since he is

not teaching Hindi as a regular subject to students

of Class XI & XII, he cannot demand the Pay Scale for

FGTs just like a PTI/Demonstrator cannot demand the

pay scale of PGTs for instructing High Secondary

Students, " ‘
18, The dubious and the malafide role of the respondent
authorities in making such observations in order to support
the impugned order of transfer has been rightly criticised
by Mr.. B;C}'Siriha,‘ld.Counsel appearing for the pe.titimer-.
Mr ,Sihha contends that in the speakiﬁg order, the responknt
authorities suppressed that the petitioner was teaching History
in Hindi medium in the High School at Ishépore.‘ The materials
on record clearly show that -_ther_e\was no post of Hindi Teacher
in the High School Classes in Cordite Factory School or Inter-
College at Aruvankadu, The observation of the respondent autho=
rities that "he will be required to teach in Hindi at Cordite
Factory School, Aruvankadu, is absolutely baseless because the
stand of the respondents is that Hindi being the Rastrabhasa,
the petitioner had to be sent to Aruvankadu to teach Hindi in
the said school. There is nothing to show 6n the part of the res=
pondents that there was a post of Teacher in Hindi Language in
the said Cordite Factary School, Aruvankadu and the petitioner
being qppointed as a Teacher to teach Hindi as a language was to
dis-charge his duties there, On the other hand, the undisputed
position is that Hindi as a subject is not taught in the afore=~
said school in Tamil Nadu. Furthermore, the petitioner was not |
transferred there as a subject Teacher in History té that school

and at the same time, the fact cannot be ignored that the medium

/
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of instruction in the Cordite Factory School is English and
Tamil; It may be recalled that the petitioner teaches Histary

- in Ishapore Factory High School in Hindi medium., Under such

circumstahces, as has been rightly contended by Mr, Sinha,

the impugned order of transfer cannot be taken as a bonafide
order of transfer issued by the respordent authorities in pub=
lic éxigency., The speaking order dated 4/12.96 is only a jugg-
lery of words on the part of the respondent authorities on
suppression of material fact. It has been contended by Mr.Sinha
that the petitioner has incurred displeasure of the respondent
authorities for his taking active participation in Teachers!

Union or Association works.

19. Be that as it may, I am not inclined to go into that
aspect of the matter.But the materials on record indicate that
the impugned order of transfer has been passed in a most arbi-
trva.ry’ and malafide manner having the character of a penal
transfer, the sole purpose of which appears to be to harass.
the petitioner, The purport of the impugned order of transfer,
as has been rightly contended by Mr, Sinha, is to get rid of
him by any means and to put him in unnecessary harassment
keeping him idle il;-l the said school at Aruvankadu, wﬁereythe
petitioner will not be able to do ar teach anythings Thus the
impugned order of transfer cannot be allowed to stand and the

0,A, must succeedy

20, Accé:odingly, the OJA, is allowed? The impugned order of
transfer dated 23,4.196 (Annexure A/1) 1met as&a}bon with
the speaking order dated 471249 as per Annexure A/7,\ The res-
pondent authorities are directed to allow the petitioner to join
his present post at the Rifle Factory High School, Ishapore
forthwith, The respmdént authorities are also directed to treat
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the petitioﬁer as on duty in his place of posting at Rifle

" Factory High School with effect from 975,96 till the date he

joins back there wi.th all cmsequmtial benefi'cs‘f Considering
the facts and circumstances of the case, I awand wmoo/-
(Rupees one thousand) only as costs in favour of the petitio-
ner to be paid by the ‘respond ent authorlties within a fort-
night from this date.

N

. : : , o ( SYN& Mal lick )
_ : o _ ' Vice-Chairman




