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CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

No,G,A.193 of 1997
Present : Hon'ble Mr.D.Purkayasgthas Judicisl Menber.

JeRaphael S/0 Late M.Raphagl
retired from Controller of
Oefence Accounts (Factory)
‘Calcutta ag Selection Grads ‘ 4
Auditors 9 C,R.Avenues
Calcuttay residing at 181-0D»
Pienic Garden Roads Calcutta=39.
eoe Applicaﬂt
Vs,

1. Union of India through the Secretarys
Ministry of Defences Neu Delhi=-1,

2. Deputy Secretary» Ministry of Personnel
and Grievances Lok Nayak Bhawsn,
Khan Markets New Dslhi-110 003,

3. The Chief Controller of Defence Accounts
(Pension)» Darupadighat, Allahabad,
Uttar Pradesh. :

4, The Manager» State Bank of Indias
Wellesley Park Branchs Calcutta-700 016. .
' soe Respmdmt:s' '

For the applicant : Mr.K.Sarkars counsel.

 For the responden tss MreBe Mukherjeer coungel.

Heard on 3 4.6.1998  Order on : 4.6.1998

ORDER

The @pplicent who is a pengioner hag challenged the validity
of the r§¢0ury order dated 6.3.1995 (annexure YA/3' to the
application) by ﬁhggh the A.G.(P) of the Office of the C.C.D.A.
(Pensgion)s Allahsbads proposed to recover 1/3xd of the _
pensionary emoluments from the pension of the applicant on the
ground of overpayment being made to him.ifhsnd~ ?W:/‘*'( RN "“7
Wﬁtgc d%g t::jthe app'{ﬁ’cant, he retired from sasrvice o

ervice on
1.7.1979 from the fo‘iép of C.D.A, (.Faet.aty). Calcu tta,

Thereafters ‘his pension hag been fixed and 8u thor ity hag been
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issued For drawing final pensfon through State Bank of Jndia
ST (respclndent no.4) at uelléaloy Park Branchs Calcutta. Accordinglyy
the aepvlicant' hag been draying penaion from the said Banks but
su’ddanily he came to know that a huge amount to the tune of
hs.1800'91/- hag been recovered and do&uciod from his pengion without
giviﬁé him any oppoxftunity of being heard. The applicant raised
objectj;ion against the daduction made from his pension by the
rasponid.nts through his representation. It isg found from
the l;tter dated 6.3.,1995 (ﬁnnexi.sre 'A/3 to ti‘ae application),
. that th- pension of the applicant yas dotarm.ined and recalculated
and ro—l’ixad atns 1017/— PeMe wedefe 1¢1,1986 md stitemmt of
drﬂuin‘g aension is per decision contained in the lettar dated
63, 1‘3)95 has been drawn up which shous that R, 18:091/- was paid
in -xeess to the applicant. But the concerned Bankv respondent
no.4s {through their letter datcd 9.8.1995 (annexuro YAf4' to
the application) at pﬂragraph 2 have Anformed the applicant
that "uhile calculating for the excess amaunt of pﬁymmb y ou
have c':onsiderod only the difference in basic pay i.e. b.‘lw/-p.m.
But yOu have omitted to take into account the D.A. componen t
paid on Be 148/= + D.A. paid on it from 1.1.1986 to 30.4.1993
@ moun ts to e.180091/~ ag caleulated byCCDA (Pension)- Allahabad",
It is found from the said letter that the applicant hag b een
receiving pension @ B.742/- p.m. and not. lh 1017/- M, @ag hag
b een cen tended by OFFfice of (COA Allahabad 1& %heir letter under
ro?orenc:e. Tha @pplicant made 8 representation to \the respondent
no.4 through his advocate on 23.9. 1996 (snnexure ‘AIS' to the
appllcation)a stating inter alia 311 Facts therein.‘U].timatelys
by thq letter dated 3.4.1996 the Sr.Accounts Oﬂ’ieor‘ (P) of the
' Df‘f‘ice' of the C.C.D.A. (Ponsion) has informed the concerned Bank
‘that a;fter examin ing the records of the pstitioner» it is found
that éhe @pplicant is entitled to get ﬂs.1017/- pem, @ag pengion
u.a.f‘.{ 1.1.1986 and in addition to the sames i‘olial’ is also
admisaible to him, It is the contention of the applicant that
M there Lmight be another porson having a similar namo 1like him
“)\ who is driumg pension from the said Bank as he states his name
is J.Raphﬂdl wvhereas the order at pago 24 of the petition mentions
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the name @s J.Ramphael. Feeling aggrieved by the said action

of the respondentss the applicant has approached this Tribunal
for a direction upon the roSpondants to refund the entire

amount which hag been recovered from his pension as pst the

order dated 6.3.1995 by the Bank withoyt aPfording him sny
opportunity of being heard. The @pplicant algo claims interest

on that accaunt ﬁ."IB% Pede

3. The respondents have resisted the claim of the applicant by
filing @ reply wherein they have denied the claim of the applicant
stating inter alia that the applicantvuas origintlly grantad
pengion at K.264/= p.m. and the 'same wads subsequen tly revised

to R.445/= y.e.f. 171979 .€0nsaquent upﬁ the implementation

of the recommendations of the Fourth P8y Commissions the pension
of the applicah t should have been M.1317/= peme WeBeFe 1¢1.1986
vide para 4,5(111) read with Annex—III to Department of Pension
and Pensioner's Welfare D.M.NO.Z/‘I/B?J?IAGM dated 16.4.1987 instesd
of .1165/= pe.m. as rovisﬁ by the PDA i.e. Managers S8 I
Wallesley Branchy Calcutta, It is stated that the @pplieant has
8lreddy given an undertaking vide Annex-K to the eche:ﬁs for
payment of pension by PSBSy while opening pension account to
refund or make good any amoeunt to which he is not entitled. Hence
there is no question of recovery intimation regarding overdraun
amount. Thereby the application is liable to be dismissed,

4. Ld.counsels Mr. KeSarkars appedaring on behalf of the applicanto
haa drawn my attention to the relevant letter dated 6.3,1995 and
the letter dated 9.8.1995 (annexures 'A/3' and 'A/4' respactively)
and submits that there is a discrepancy 1n} respect of the amount

to be recovered from the pension of the applicant. Aceording

to CCOA(Pension) Allahabads the amount to be recovered is

M.18+433/= but according to the Benk the amount is B.18+091/=. He
submits that in the face of discrepancy» the principle of natural
justice ought to have been Follouad by the respondents before

mak ing any reecovery from the pension of the @applicant. Mr.Sarkar
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also submits that the applicant is not at fault as the department
fixed the pension of the applicant and subsequently re-calculated
thﬁ sameg and igain Pixed @t B.1017/= peMme wed.fo 1.1.1986 instead
Of B.1165/= p.m. @s had been Pixed earlisr. Mr.Sarkar submits |
that the applicant‘nav_or received Fh.1165/-' from the Bank as hisé
pension. He submits that such recovery shasld not have been madio
by the respondents without settling the dispute raised by the
respondents as the applicant had filed representations. So
recovery as mads by the respondents from the pension amount of
the applicant is hig:.lf'\ly arbitrarys illegal and liable to be
quashed. | |

5 M.B8esMukharjao ld.counselo appearing on behalf of the
respondentss submits that this Ttibuna.l has no jurisdiction upofn
the State Bank of India» Wellesley Park Branch» and t?\ﬂv eﬂnnot%
be directed to comply with the order of this Tribunal, m.Mthaj;rjoa
algo submits that the calculation of pension of the applicant
was rightly done ag per the letters dated 2.1.1987 and 16th Apfil-
1987, as mentioned in the letter dated 6.3.1995 (annexurs A/3).
The calculation wag mide @g per the decision centeined in the
letters under reference on the recommendation of the Faurth
Ppay Commission and the pension of the applicant wes duly fixed
@s per rules. Thareby, the applicant should not have any grisvance
for deduction of any amount made in excess to him. Mr.Mukherjes
hag also drauyn my attention to the letter dated 3.4.1996 at
paga 22 of the application wherein it is stated that some excess
paymént has besn made and the same was informed to the applicant,
6. 1 have considered the submissions of the 1ld.counsel for both
the parties and perused the records. It is found that the applicant
retired from service on 1.7.1979. Originally, his pension was .
fixed at m.264/« p.m. but subsequently révised to M.445/= pem. |
The respondents on the recommendation of. the fourth pay Commissjion
recalculated anﬁ??ix.a the pension of the applicant at &.1017/=p.m.
WeBefe 1.1.1986 instead of n’.1165/- pemer which according to ,t.h_!e
8pplicants uwas never received by him, ﬂdmittcdly; it is found !
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from the rocord that no opportunity of being heard was given
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to the applicant before pﬁssinvg the order of recovery from his
pension.- Through' a nuuﬁor of pronouneommta by the Hon'ble Apex
Courtr it is well settled that pensioa is not a bounty payable
at the sweet will and pleagure of the Govt, and the right of
the Govt. servant to rocoive,tho pension ag proporﬁy under
Article 31(4) of the Constitution is guaranteed and the same
cannot be taken awdy by mere exscutive order. .So resovery

|
as done by the respondents in this caser cennot be dons without

‘aff ording @ reasonsble opportunity to the applicant before teking
‘any action of reeovery. The letter dated 3.4.1996 states that

the amount was overdraun by the applicant and as such it uas
racovered from him. Tho lppul*:l&ant eannot be hold responsib le
for the sama becluss ﬂ‘ any uron|g tae—b-u&-—eemm#b%-o% it has
been committed by the rospmdontls. I have gone through the
letter dated 6.3.1995 at ann.xur; YA/3', On @ careful perusal
of the stme it is faund that the/pension of the @pplicant

has been recalculated weesP. 1.1.1986 in the year 1995 i.s.

affur @ lapse of 9 yedrs on the basis of the decision contsined

in the lettérs of the Ministry of Personnel Public a'icvéncss
& Pensions Department of P& P uglfara letter nos. 2/1/1987‘
and 16th Aprils 1987, but these tuwo letters hdve not been
produced by the respondents before this Tribunal for plrz‘bp'or
adjudication of this cass. There' is no nswer From the respondente
ag to why they failed tq produco;the s@id two letters which are
vital for the purpcse of adjud_icétion of this case when the
applicant has raised the ples thﬁit his ponsio_n wég not rightly
calculated by the respondents.

7. In view of the aforaesaid eiréumstancoav 1 am of the viewu

that the action taken by the respondents conteined in the

letters dated 6.3.1995» 3.4.1996 !and 22.5.1996 %igly

arbitrary end violative of the principles of natural justice
since recovery was sought tc be made by the respondents after

a lapse of 9 years on & wrong ea]iéulation made by thomsolves.

C)\fe—r W
Therebys the applicant is not liﬂblﬁ’ it e said amount
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#re in view of the judgment of the
Supreme Court reported in 1994 SCC (6) 154 (Bhaguwan Shukla vs.
UOI & Ors.). In the said caser fixation of pay of One emp loyee
wiag done in 1970 and it was sought to be corrected in 1991

| after @ lspgse of 21 yedre. The Hon'ble Apex Court set agide

the order of recovery and fixation on the ground that the
principles of natural justice haveg not been followed. The said
decision of the Hon'ble Apex Court is fully eppliceble to this
case. |

8 In vieu of the aforesaid circumstanceer the feapondonts
are not at all justified to recover the amount of N.18,091/~
from the applicant without affording any opportunity of him
being heard. Thereby» the entire amaunt recovered from the
pengion of the applicant should be refunded §o him by the
respondents. It is alsc found from the reply filed by the
respondents anJT:gu records produced baforavmo that the respon-
donts cou ld nuﬁ explain hou the exceés amount was paid to the
applicant., In the absencs of‘any clarifications it cennot be
held that tézzilxation of pension a@ag done by the respondente

on the bagis of the letter dated 6.3.1995 is not sustainable.’
9, In vieu of the aforesaid circumstencesr I allow the applicse-
tion with @ direction upon the respondents to refund the entire
amount of M.189091/= whigh has been recovered from the pension
of the applicant to him uithin three months from ths date of
communication of this order. If the sﬁid amunt is not refunded
to the applicant within the pruacrib.d‘timao interest @ 12 p.a.
shall be paid to the applicant by the respondents From the date
of passing of the judgment till the payment is actually mads.

(D.Purkﬂyastha)
dicial Member

10, No order is made ag to costs.



