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No,G,A.193 or 1997 

Present : Hontble Mr-D-Purkayasthat Judicial Meffbor. 

J*Raphael S/0 Late M*Raphael 
retired from Controller or 
Defence Accounts (Factory) 
Calcutta as Selection Grade 
Auditors 9 C.R.Avenuet 
Calcutta# residing at 181-09 
Picnic Garden Road# Calcutta-39* 

Vs 0 	
9 - * App lican t 

1. Unlon of India through the Secr9taryo 
Ministry or oerencep New Delhi-I. 

2* Deputy Secreteryt Ministry or Personnel 
and Grievances Lok Nayak Shawano 
Khan Market# Now Delhi-110 003. 

3. The Chief Controller of Defence Accounts 
(Pension)t Darupadighato Allahabadt 
Uttar Pradesh. 

4o The Managers State Bank of Indiat, 
Wellesley Park Brancho Calcutta-700 016. 

000 Respondents 

For the applicant 	Mr.K.Sarkart counsel. 

For the respondents: Mr*B*Mjkherjess counsel, 

Heard an : 4.6.1998 	 Order an :4*6,1998 
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The applicant who is a pensioner has challenged the validity 

of the recovery order dated 6.3.1995 (annexure I A/31 to the 

application) by 6'h,lch the A.G.(P) or the orrice or the C.C.D* A# 

(Pension)# Allahabadt proposed to recover 1/3rd or the 

pensionary emoluments from the pension of the applicant on the 

ground. of overpayment being made to him.Wk:jn4- PvZA,-( 	
07 2(d Accoiding to the applicants he retired from service on 

1.7.1979 from the Office of C.O.A, (Factory)t Calcutta. 

Thereafters -his pension has been fixed and authority has been 

1 	
9 * 2/— 
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issued for drawing final pension through State Bonk of India 

(respondent no.4) at Wellesley Park Branchs Calcutta* According 
1Y /I 

the app lican t ha s b een d rawin g p en sion f rom the sa id 'Bankp bu t 
i 	

' 	

. 

suddenly he came to know that a huge amount 'to the tune of 

Fe*18#091/— has been recovered and deducted from his pension without 

g iv In! him any opportunity of being heard. The applicant raised 9 

objection against the deduction made from his pension by the 

respondents through, his representation. It is f ound from 

the letter dated 6.3.1995 (annexure IA/3 to the application)p 

that the pension of the applicant was dotsrmln~led and recalculated 

and re-rixed atb.1017/— p.m. w-e-f. 19191986 lind statement or 

drawing pension its per decision contained In the letter dated 

6*3.19 
1 
95 has been drawn up which shows that Rs.18 

.
'0',091/— was paid 

in excess,,to the app'licant. But the concerned Bonkv respondent 

no,4p ,through their letter dated 998.1995 (annexure IA/49 to 

the application) at paragraph 2 have Informed the ~,applicant 

tha t ",while calculating for the excess amount of paymento you 

have. considered only the difference In basic pay Lee F60140--peme 

But you have omitted to take into account the DpA., component 

paid on 1b. 148/— + D.A. paid on it from 1.1.1986 to 30.4.1993: 

amounts to P&.189091/— as calculated byCCDA (Pension)t Allahabad", 

It is found from the said letter that the applicant has been 

receiving pension Q lb.742/— p.m. and not %.1017/7 p.m. as has 

been contended by Office of CCDA Allahabad 1h the-Ir letter under 

reference. The applicant made & representation to 1he respondent 

no,4 'through his advocate on 23*9.1996 (annexure IA/51 to the 

appli6ation)p stating inter alia all facts therein.\Ultimatelyp 

by the letter dated 3.4.1996 the Sr*Accounts Officer' (P) of the 

Office' of the C.C.O.A,, (Pension) has informed the concerned Bank 
I 

that ai rter examining the records of the petitionert it Is found 

that the applicant is entitled to gatfk.101?/— p,m. as pension 

wq§*f*! 10,1996 and in addition to the same# relief is also 

admissible to him, It is thfa contention or the applicant that 

there ~might be another person having 4 similar name like him 

Whu is drauing pension from the g21d 82nk as he states his name 

is J.Rlaphao& whereas the order at page 24 of the petition mentions 

3/-w 
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the name 6 9 J-Ramphael, Feeling aggrieved by the said action 

of the respondentgo the applicant has approached this Tribunal 

for a direction upon the respondents to refund the entire 

amount which has been recovered from his pension as per the 

order dated 6*3,,1995 by the Bank without arrording'him any 

opportunity or being heard. The applicant also claims Interest 

I 	 on that account 0 18% p.a. 

3. The respondents have resisted the claim of the applicant by 

filing a reply wherein they have denied the claim or the applicant 

stating Inter alia that the applicant was originally granted 

pension at b.264/— p.m. and the"same was subsequently revised 

to fb.445/— w.e.r. 1.7.1979*P.Onsequent upon the implementation 

or the recommendations or the Fourth Pay Commissions the pension 

of the applicant should have been fbel ,317/— p * m* w * e o f *  1.1.1986 

v id a para, 4,5 ( I 11) read with Ann ex— II I to Depar tmen t of Pension 

and Pansioner's Welfare O.M*No.2/1/87—PIG-1 dated 16.491987 Instead 

or lb*1165/— pm* as revised by the PDA i.e. Managers SBIP 

Wellesley Branche Calcutta. It is stated that the applicant has 

already given an undertaking vids Annex—K to the scheme for 

payment of pension by PSBSv while opening pension account to 

refund or make good any amount to which he is 'not entitled. Hance 

there is no question or recovery intimstion regarding overdrawn 

am oun t. Thereby the application  is liable to be dismissed, 

4. Ld.counselt Mr.K.Sarkart appearing an behalf of the applicant s  

has drawn my attention to the relevant letter dated 6.3.1995 and 

the letter dated 9,8.1995 (annexures IA/3 1  and OA/4 1  respectively) 

and submits that there is a discrepancy In rOsPset Or the amount 

to be recovered from the pension of the applicante According 

to CCOA(Penaion) Allahabado the amount to be recovered is 

&.18P433/— but according to the Bank the amount is 1b.18togj/.. He  

submits that in the race or discrepencyr the principle of natural 

Justice ought to have been followed by the respondents before 

making any recovery from the pension of the applicant, Mr,Ssrkar 

004/— 
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also submits that the applicant is not at fault as the department 

fixed the pension of the applicant and subsequently re-calculatbd 

the same and again fixed 	 pomo wee-fo 191,1,986 instead 

or lb.1165/- p.m. as had been fixed earlier. Mr.Sarkar submits 

that the applicant never received &.1165/- from the Bank as his~ 

pension. He submits that such recovery should not have boon mad i 0 

by the respondents without settling the dispute raised by the 

respondents as the applicant had filed representations. So 

recovery as made by the respondents from the pension amount or 

the applicant is hig hly arbitraryp illegal and liable to be 

quashed. 

Mr.80Ukherjeet ld.counselt appearing on behalf or the 

respondents# submits that this Tribunal has no jurisdiction upon 

the State Bank or India* Wellesley Park Branchr and thW cannot 
I 

be directed to comply with the order or this Tribunal, MroPUkherjes 

also submits that the calculation of pension of the applicant 

was rightly done as per the letters dated 2.1.1987 and 16th Aprilt 

19879 as mentioned in the letter dated 6.3.1995 (annexur6 A/3), 

The calculation was made as per the decision contained In the 

letters under reference an the recommendation of the Fourth 

Pay Commission and the pension of the applicant was duly fixed 

as per rules. Therabys the applicant should not have any grievance 

for deduction of any amoun t macie in excess to him. PIreNkherjoe 

has also drawn my attention to the letter dated 3,4,1996 at 

page 22 or the application wherein it is stated that some excess 

payment has been made and the same was informed to the applicant, 

1 have considered the submissions of the ld.counsel for both 

the parties and perused the records. It is found that the applicant 

retired from service an 1.7.1979*' Originallyp his Pension Was 

fixed at lb.264/- p.m. but subsequently revised to ft,445/- p.m. 

The respondents on the recommendation of, the Fourth Pay Commission 
9-e ~ 	 I 

recalculated and fixed the pension. of the applicant at lb.1017/.'p.m. 

w.e.f* 1.1.1986 instead of lb.1165/- pomes which according to the 

applicantv was never received by him. Admittedlyp it is round 

from the record that no opportunity or being heard was given i 
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to the applicant before passing ',the order of recovery from his 

pension. Through a nuabor of pro nouncements by the Hon'ble Apex 

Court# 	it is well settled that p~snsion is not a bounty payable 

at the sweet will and pleagure or the Govt, and the right or 

the GOvte servant to receive the pension as property under 

Article 31(1) of the Constitution is guaranteed and the same 

cannot be taken away by more executive order. So resovery 

as done by the respondents in this case# cannot be done without 

affording a reasonable opportunity to the applicant before taking 

any action or resovery. The letter dated 3,4,1996 states that 

the amount was overdrawn by tht applicant and as such It was 

recovered from him. The applftant cannot.be  hold responsible 
KJ 

for the same because if,." any wrong ha,44-eon eemm+_ttiia"~V it has 

been committed by the respondents. I have gone throug4 the 

letter dated 6*3.1995 at annexure 'A/31 . On a careful perusal 

or the skme it is round that thelpension of the applicant 

has been recalculated w.er. 1.1.1986 in the year 1995 i.e. 

after a lapse of.9 years an the basis of the decision contained 

in the letters of the Ministry of Personnel Public Grievances 

& Ponsiont Department of P & P Welfare letter nos,, 2/1/198? 

and 16th Aprilp 1987P but these two letters have not been 

produced by t6e, respondents before this Tribunal for proper 

adjudication of this case. There is no answer from the respondenta 

as to why they failed to produce the said two letters which are 

vital for the purpose of adjudication of this case when the 

applicant has raised the plea that his pension uas not rightly 

calculated by the respondents. 

7. In view of the aforesaid circumstancest I am Of the view 

that the action taken by the respondents contained in the 
i 	 alole__ 

letters dated 6.3.19959 3.4.1996 and 22*5.1996 U higly 711, 

arbitrary and violative of the principles of natural justice 

since recovery was sought to be made by the respondents after 

4 lapse or 9 years on a wrong calculstiOn made by themselves. 

I-A/ C)v---y- Fe,-c,,(~ --rf~ 
Therebys the appl ic an t is n ot 1 ia b 11- toi- "O-W 	esaid amount 
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in view of the judgment of the 

Supreme Court reported in 1994 SCC (6) 154 (Shagwan Shukla vs. 

UOI & Ore.). In the said case# fixation of pay of one employee 

was done in 1970 and it was sought to be corrected in 1991 

after a lapse of 21 years. The Hon$ble Apex Court set aside 

the order of recowsty and fixation on the ground that the 

principles of natural justice have not been followed. The said 

decision or the Hon'ble Apex Court is fully applicable to this 

case* 

In view of the aforesaid circumstancest the respondents 

are not at all justified to recover the amount of As.18#091/-

from the applicant without affording any opportunity of him 

being heard. Therebyp the entire amount recovered from the 

pension or the applicant should be refunded to him by the 

respondents, It is also round from the reply filed- by the 
~4— 

respondents and J- the records produced before me that the respon- 

dents could not explain how the excess amount was paid to the 

applicant. In the absence or any clarification# it cannot be 

hold that the4fixation of pension as done by the respondents 

on the basis of the letter dated 6.3.1995 is not sustainableo 

In view of the aforesaid circumstances# I allow the applica. 

tion with a direction upon the respondents to refund the entire 

amount of Ps.18s,091/- whith has been recovered from the pension 

or the applicant to him within three months from the date of 

communication of this order 

* 

If the eaid amount is not refunded 

to the applicant within the prescribed timet interest@ 12% p.a. 

shall be paid to the applicant by the respondents from the data 

of passing or the judgment till the payment is actually made, 

10, No order is made as to costs* 

. 

4-d7~ 
(O.Purkeyastha) 
Judicial Member 


